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1HE 


PREFACE. 


Elere was lately Publiſhed 
an Impreſſion , ſuch as zt 
was , of this Book without 

any Name of Author to it ; but yet 
was commonly given out to have been 
Written by the late Chief Juſtice 
Sir Matthew Hale , aud ſold for a 
Book of his Writing. The Original 
indeed was written by him many years 
fence : But that Impreſſion,as it ſeems, 
was, from a ſurreptitious and very 
faulty Copy , and was accordingly 
very Faulty and Corrupt throuzhout 
in many reſpefts, what by Omillions 
zot only of Marginal References very 
frequently , But of many intire Para- 
graphs , whereby the Book it ſelf is 
in many places mutilated, as the 
Reader may ea/ily obſerv?, pag. 19,23, 
48,52,57, 108, 110, 122, 183, 187, 
200,202,203, 203. of that Impreſſion 
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cempared with this, beſides divers 
other ſtorter , but not leſs material 
Notes left out in other places : What 
by Omiſions and Miſtakes of ſingle 
Words, Sentences, and parts of Sen- 
tences, and ſometimes by an unskilful 
Critical endeavour to reſtore to ſome 
ſenſe what thoſe Miſtakes had made 
Nonſenſe whereby the Senſe is in many 
places maimed and broken , in ſome 
much altered, and in ſome expreſſed 
quite contrary to the Author's words 
and meaning. Inſtances whereof the 
Reader may ſee in pag.2. lin.17, p.4- 
|.1. p7- 1.6. p10. | 17+ p. 14- 6 
p- 15. |. penulr. p. 16: 1. 13, &c. the 
like throughout the whols Book, And 
what by Tranſpoſition of divers 
matters miſplaced among other things 
to. which they have little or no affinity 
or relation, whereby they are not only 
wanting in their proper places, but the 
Order and Coherence of thoſe other 
Matters among which they are inter- 
poſed, is interrupted and confounded : 
Thus one half of the Matter belonging 
to this Title Proceſs, which ſhould 
have been continued p- 176, 1s placed 
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p,191,192,193. under theTit. Pleas, 
and the greateſt part of the Title 
Principal and Acceſſory, which ſhould 
have been continued p. 196, is there 
left off in the midſt of a Sentence and 
placed before at p. 177: as if it was 
the beginning of the Title : and under 
the ſame Title four Paragraphs toge- 
ther which belong to Acceſſories after, 
and ſhould have been continued p. 180, 
where in the Original they have a 
connexion . with what immediately 
preceeds and follows,are placed before 
at p.179, among what belongs to Ac- 
cellories before. Again, the greateſt 
part of what belougs to the Title 
Clergy, and ſhould have been continaed 
P.191,7s placed p.1g7, Oc. under the _ 
Tit. Arraignment. To theſe might be 
added other Faults and Miſtakes, but 
theſe may ſuffice to ſhew the general 

corruption of that Impreſſion. 
And though divers of theſe Faults 
and Miſtakes are not to be impated ta 
any Negligence in the Tranſcriber or 
Publiſher , ( whereof notwithſtanding 
he cannot be acquitted in others) but 
partly to hzs unacquaintance with the 
Az Au- 
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Authors hand ;. aud partly to his 
Ignorance of his way of Writing, 
who frequently at the end of his Chap- 
ters or Seftions uſed to leave more or 
leſs Blank paper, and when other mat- 
ter occurred, more than could be ins» 
ſerted in thoſe places, did many times 
write the reſt in ſome other place, where 
he found meſt room for it, and for 
the moſt part without any Note of re- 
ference toit ; ſo that it was wery diffi- 
calt for any, who was not well acquaint- 
ed with his Writings, to reduce thoſe 
T ranſpofitions to their proper places ; 
and therefore of the many Copies which 
are abroad of this Book, I could never 
yet fee any free from divers ſuch 
Miſtakes ; yet by this means (to men» 
tion no other) whether through want 
of Skill, or of Care, or of acquaintance 
with the Author's Hand and way of 
WWritirg, both the Author himſelf was 
much injured by the Publication in 
in that manner, and the Reader alſo. 
Wherefore ts do ſome Right to the 
Memory of the deceaſed Author, and 
to the Publick, and more particulary 
in fome ſort (as far as in reſpet of 
* ſome 
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ſome Circumſtances was thought fit ) 
to gratifie the Gentlemen of this Hb- 
wourable Profeſſion of the Law , who. 
poſſibly may take it ill to be totally 
deprived of the benefit of the Writings 
of ſo great a Maſter in it , it was 
thought good by a Friend of the Aus 
thors , (whoſe Care the Author defired 
in the Publication of his Writings, 
| ; rat his death) to furniſh the Books 
eller with a compleat Copy correffed 
according to the Author's Original , 
p only what things were therein tranſ- 
; poſed,were in the Copy reduced to their 
proper places,according to his Mind. 
To this end it is = alſo that the 
Reader be acquainted, that this Book 
was Written many years ſince , about 
the end of the Reign of King Charles 
the Firſt, or not many years after; 
was not by the Author intended for 
the Preſs, nor fitted for it ; and as 
he ſaith in a Letter to one of his Ho» 
nourable Brethren, to whom he lent 
it, was then never read over by him 
ſince he wrote it, as the Reader may * 
of himſelf perceive by ſome Faults , 
which had eſcaped him in writing , 
A4 and 
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and remain uncorrefted, as p. 8. 1. 22, 
after the word Dower it is apparent 
that the word [{aved] or ſome ſuch 
is wanting (which in the former Im- 
preſſion was endeavenred to be amend- 
ed, but not without diminution of the 
Author's meaning) and ſome others, 
which are left to the Reader to corre 
according to his own Judgment , a 
Method often approved by the moſt 
gudicious Criticks in the publiſhing 
of other mens Writings, and for ſome 
ſpecial Reaſons at this time thought fit 
to be obſerved in this. 

But left while we endeavour to do 
Right 'to "the Author , we ſhould ds 
Wrong to his Book, the Reader muſt 
alſo know, that notwithſtanding what 
hath been ſaid, this Book hath been 
well accepted and eſteemed by divers 
of the moſt Eminent Lawyers , toho 
much defired aud obtained of the 
Author himſelf to have Copies of it 
many years ſince. And though pro- 
bably the Author never at all read 
it entirely over after he wrote it, yet 
it is certain he many years after made 
dzvers occaſional Additions to it : and, 
£ MS. if 
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f I be not much miſtaken, he did uſu- 
ally carry it with him in his Circuits. 

He hath written a large Work upon 
this Subjet, Intituled , An Hiſtory 
of the Pleas of the Crown, wherein 
he ſhews what the Law anciently was 
in theſe matters, what Alterations 
have from time to time been made in 
it, and what it is at this day. He 
wrote it ou purpoſe to be printed, fint- 
ſhed it, had it all tranſcribed for the 
Preſs in his life-time,and had reviſed 
part of it after it was tranſcribed ; 
but whether , or when it will be pub- 
liſhed is uncertain. Tn This he doth 
ſummarily relate what the Law is at 
this time,or rather was when he wrote 
it, for ſome Alterations it hath ſince 
received, though not many , by ſome 
late Statutes ; and therefore may uot 
only be of uſe till that be publiſhed, 
but may alſo continue of _ uſe after 
that zs publiſhed , whenever it be, as 
the moſt proper Introduction for S!u- 
dents to this part of the Law that is 
extant, and as a Synopſis or Epitome 
of the moſt uſeful part of that. 
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A Table of the Titles, 
and Method of the Book. 


| F the Kinds of Offences, pag. x. 
Q x. immediately againſt God. 
Herefre, 3. 
Witchcraft,6. 
2. immediately againſt Man. 
1.Capital. 
Treaſon, 
High, 9. 
Petit,2 3. 
Felonies,2.6. 
by Common Law. 
I. againſt the Life of Man. 
his own, 
Felo de ſe, 28. 
anothers. 
x. Involuntary, 
x. per Infortunium. 
Chance-medley, 31. 
Deodand,3 3. 
, 2. ex Neceſlitate. 
Homicide ex neceſſitate, 3 5. 
1.in reference to Publick Juſtice, 57 
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2. upon Private Intereſt, 39. 
Tuſtifiable,ibid. 
Excuſable 
Se defendendo,q 1. 
2. Voluntary. ' 
x. ex Malitia pracogitata, 
Murther,q 3. 
2. fine Malitia. 
Manſlaughter,56. 
2. againſt the Goods 
Larceny 
I. Simple,60. 
2. Mixt,71. 
x. from the Perſon, 
puttiag in fear, | 
Robbery,” x. 
without putting in fear , 


75. 
2. from the Houſe, 76. 
to theſe may-be added 
Pir acy, 77: ; 
3. againſt the Habitation 
Burglary,79. 
Arſon,85. 
4.againſt the ProteQtion of Juſtice. 
Breach of Priſon,87. 
bur therein firſt of 
Arreſt,8g. 
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Bail, g6. 
the offence it ſelf 
Rumper Priſon, 107. 
Eſcape. 
#n the Party, IIN, 
in a Stranger, 11, 
#n an Officer, 113, 
Reſcue,116. 
Pelonies by Statute, 1 17. 
Offences not Capital, 126. 
by Common Law, 
greater, 
Miſprifions, 1.Negative. 
of Treaſon,127. 
of Felony,129. 
Concealment by Juries, ibid, 
Theftbote,130. 
Miſprifons Poſitive, 13 1. 
Maihem, 133. 
Offences not Capital of an inferiour 
nature, 134. 
rt. by an Office, 
Neglef of Duty, 
Bribery, 
Extortion. 
2. by a common perſon 
Breach of Peace, 
x: Afray,13 5. 
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2. Riot ,137. 
3- Forcible Entry,138, 
Detainer,x 39. 
Reftitution, 140. 
4. Barretry. 
5. Riding armed. 
Going armed. 
Deceipt and Cozenage. 
Nuſance. 

Publick Bridges,143. 

High -ways,144. 

Inns, 146. 

Ale: houſes, 147. 

Offences not Capital, by Statute, 1521. 
Forgery. 

Perjury and Subornation, 151. 

Champerty,Embracery Maintenance, 

ISt. | 

Ingroſſing, Foreſtalling aud Regra- 

Fing,l 5%. 

Matters of Religion, 153. 
Proceedings againſt Offenders, x 56. 
I» The Juriſdiftion or Court, ibid, 

The King's Bench, ibid. 

Gaol Delivery,158. 

Oyer and Terminer,161. 
Tuſtices of Aſſize, 164. 

of Peace, 165. 
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Means of bringing Capital Offenders 
to trial,n76. 
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of Death,181. 
of Robbery, 184. 
of Rape,n86. 
Court in Appeal, 187. 
Pleas,189. 
Approver, 192. 
Indiftment, 198. 
h Proceedings common to Ap- 
peals and IndiCtinents, 
Proceſs,209. 
Arraignment,212. 
Principal and Acceſſory, 21 5. 
Arraignment of Principal and 
Acceſſory, 22.1. 
Demeanor of the Priſoner,225. 
Mute, ibid. 
Paine fort & dure, 227. 
Pleas,22.8. 
Declinatory. 
Santuary,228, 
Clergy,22.9. 
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Demurrer, ibid. 
Pleas in Abatement, 
Miſnoſmer,ibid. 
in Bar,244. 
Auterfoits Acquit,ibid. 
Convilt,2.47- 
Pardon, 50. 
General Iſue,z54- 
Trial 
per Patriam,255. | 
Proceſs againſt Jury, 256. 
Tales,257, 
Challenge,2.59. 
Evidence to the Petit Jury, 
262, 
Verdif, 267. 
by Battel, ibid. 
by Peers, ibid. 
Judgments in ſeveral Caſes,2.68. 
Falſifying of Attainders,&c.270. 
Execution and Reprieve,l72. 
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Crown. 


His Treatiſe (is) divided 
under theſe Conſide- 
rations: 

1. Of the Xinds of 
Offences. 

2. Of the Jncidents unto theſe 
Offences. 

The Xind's of the Offences are di- 
ſtinguiſhed according to the diverſiry 
of che Laws by which they are in- 
troduced, wv/z. 

Offences by the Common Law. 
Offences by the Statute. 


B Offences 
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Offences by the Common Law , di- 
ſtinguiſhed according to the degrees 
of rhe Offence. 


Not Capital. 


Of Capital Offences,they are ſuch, 
x. As are immediately againſt 
God. 
ay 2. Immediately againſt Man. 
Thoſe that are Offences not Capi» 4 
] tal by Common Law, as Miſpriſi- 
ons, Maihem, Breach of the Peace, 


Qc. 
C Capital. 


Offences by the —_ 
| Not Capital. 


The latter are many, and not here 
to be treated of, 


| Herefie. 


, 


3 
h 
. Flerefre. 
I. Ow firſt concerning Offences 
C apital,that are immediately 
againſt the Divine Majeſty, which 
are 
Hereſie, 
; 3 and 
i Witchcrafr. 
r. Concerning Herefie , wherein 
;. 4+ Conſiderable, 
1 I. What is Herelic? 
, Ar this day all thoſe former Adts __— 
- which determined certain Points ro Ef 
be Hereſie , ſtand repealed ; and 
though rhere be no expreſs Act de- 
termining what ſhall be ſaid Hereſie, 
yet the Statute of 1 E/.c. 1, direCt- 
= ing the High Commitſſton , reſtrains 


it. 


1. To what formerly determined 
Herefie , by the Authority of the 
Canonical Scriptures. 
2. To whar adjudged ſo by the 
firſt four General Councils. 
e. 3+ To what expreſly adjudged 
B 2 Herefic 


—— — ——- ND — 
- 


M.sE.4. 
Rot. I 43+. 
coram Rege. 


M. 11 H.7. 


Þerehie, 


Hereſie by any other General Coun- 
cil by expreſs words of Canonical 
Scripture. 

4. To what fo determined by Par- 
liamenrt by aſſent of the Conyocati- 
on. 

IT. Who to j«dge of Hereſie ? 

1. The Temporal Judge cannot 
puniſh any Perſon for Hereſie by In- 
dictment, or otherwile : 

Bur yet incidently he may take 
knowldge whether a Tener be He- 
relic, or not : As where by force of 
the Statute of 2 Hen. 4. now re- 
pealed, Xeſar was committed for ſay- 
ing, That though he were Excommu- 
nicate by the Archbiſhop, he was not 


R-327-C.B /o before God : and Warner Commir- 


ted for ſaying, Non tenetur ſolvere 
decimas, and thereupon impriſoned : 
In a Habeas Corpus by the former, 
and a ſpecial Juſtification in an Acti- 
on brought by the latter , adjudged 
ncither Hereſic. 

2. All the Statutes that gave 
power to - Arreſt or Imprifon for 
Hereſic, viz. 2 Hen. 4. 15. 2 Hen. 
6.7. $5 Rich. 2, G5. 1 and'2s FA 

and 


Herefle, 
nd Mar.c. 6. are repealed by 1 F- 


IZ. 
IE The way to convict of He- 
refie. 
1. By the Common Law. 


:. By the Archbiſhops and Bi- | 


ſhops in a General Synod. 
2. By the Biſhop of the Dioceſe. 

2. By the Stat. 23 H7.8.c.9. 

By the Archbiſhop in caſe of the 
aſſent or negle of his Suffragan. 

IV. The Paniſhment of a Party 
convict of Hereſle. 

Upon Certificate of ſuch Convi- 
Qtion , a Writ De Heretico Combu- 
rendo granted, without which they 
cannot procced to any temporal Pu- 
niſhment. 

Bur if aſter Conviction he abjure 
his Opinion, his life (is) ſaved. 

Bur if he relapſe after Abjurarion, 
then irrecoverable. 

$. Bur (by) he Statute of 2 77. 5. 
c. 7. all Statutes which introduc'd 
any Forkciture ſtand repealed : Nei- 


* ther did the Common Law inflit 


any Forſciture, becauſe the procecd- 
ing was only pro ſalute anine. 
B p Witch. 
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Witchcraft. 


T Common Law Witchcraft is 

puniſhed with death, as Here- 

_ by Writ, De Heretico Comburen- 
0. | 

The Statute of 1 Fac. 12. the only 
Law now in force againſt it, and di- 
vides it into two Degrees : 

I. Witchcraft in the fr/t Degree 
made Felony without benefit of 
Clergy, including four Species - 

x. xvocation or Conjuration of 
an Evil Spirit. 

2. Conſult , covenant with , enter- 
tain, employ, feed, or reward any Evil 
Spirit to any intent, (though no at 
be done thereupon.) ; 

3+ Take up any dead Perſon , or 
any part thereof, to be employed 
or uſed in Witchcrafr, Charm, &c. 
(though not aftually uſed or em- 
ployed.) 


4 Excr ; 
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4. Exerciſe any Witchcraft , In- 
chantment , Charm: or Sorcery , 
whereby any Perſon ſhall be tiled, 
deſtroyed, conſumed, or lamed in his 
or her Body , or any- part thereof 
(which requires the act to be done, 
viz. laming, conſ{uming,&zc.) 

Theſe and all Accetlary before, to 
ſuffer as Felons withour Clergy : 
Burt Acceſſaries may be after ; but 
then they have Clergy, becauſe not 
ſpecially excluded. 

IL Witchcraft in the ſecond De- 
gree. 

r. (To) take upox them by Witch- 
craft, Inchantment, Charm, or Sor- 
cery to tell where Treaſure is to be 
found : They that take upon them 
to do it, though they cannor, yer 
within this Law. 

- 2, Or where Goods ( loſt ) or 
ſtolen may be found, 

3. Or to the intent to provote 
any Perſon to anlawful Love; theſe 
Clauſes come under the word | ?ating 


upon.) 


B 4 4. Where» 
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4. Whereby Goeds or Cattel ſhall 
he d-ſtroyed ( which requires an 
actual deſtroying, and nor a bare 
taking upon them.) 

5. Or ſhall uſe Witchcraft, &c, to 
hurt any Perſon, though the ſame be 
not effected. | 
"The Puniſhment of thele, 

1. The firſt Offence, a years Im- 
prifonment and Pillory. 

* 2. The ſecond Offence, Felony. 

Burt this requires : | 

x. An Actual Conviction and 
Judgment for the firſt. 

2. The ſecond Offence muſt be 
committed after the Judp- 
ment for the firſt. 

The like in Forgery, Tranſporta- 
tion of Sheep,&c. | 

But the Conſequents upon an 
Attainder, viz. Corruption of Blood, 
and loſs of Dower: Bur during lite 
the Lands forfeit. 

And Note, a Saving againſt 
Corruption of Blood prcierves the 
Deſcent; and a ſaving of the Land 
xo the Heir preyents Corruption of 
m___ 
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71 Oncerning Offences again/? Man 
KJ immediately diſtinguiſhed in 
their Judgment or Event : Capital, 


Q 


or not Capital, 

1- Capital, either by the Common 
Law or the Statxtes ; and thele cither 

Y. Treaſon or Felonies. 

d High Treaſon, 
Treaſon, thr] or 

[= Petit Treaſon. 


High Treaſon : and this though 
4- an Offence at Common Law , yer 
becauſe there be ſome mixtures of 
Introductions of new Treaſons by 
Statute, would be conſidered toge- 
ther. 
1, Conſidering High Treaſon , it 

is diſtinguiſhed into four kinds : 
I. That which concerns imme- 
diately the King, or his Wite 

or Children. 


b 2. That 
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High Treaſon, 


2. That which concerns his 
Officers in the Adminiſtrati- 
on of Juſtice, 

3. -That which concerns his 
Seal. 

4+ That which concerns his 
Coin. 

Before we come to the Particu- 
lars, ſome things to be generally pre- 
miſed. | 

I. That thoſe that have any ſuch 
difability upon them , that diſables 
them to act reaſonably, cannot com- 
mit "Treaſon, viz. Non compos mMent1is, 
and Infants within the Age of diſ- 
cretion. 

And therefore if a Traytor - be- 
comes Non compor before Conviction, 
he ſhall not be Arraigned ; if after 
— — , he ſhall not be execu- 
red. 

An Alien Enemy, committing any 
hoſtile a&t, dealt with as an Enemy : 
an Alien awy committing any Trca- 
{on, a Traytor within the Law. 

2. The Statute of 25 FE. 3. redu- 
ced and ſetled all Treaſons; and by 
that means all Treaſons that were 

before 


Iigh Treaſon, 


before are reduced, and the Stat. of 
x Ma.c. i. reinforced the Statute 
25 E. 3. and reduced all new Trea- 
ſons unto the old Standard of 
25 E. 3. and ſo all new Treafons 
declared between 25 E. 3. and 1 Ma. 
abrogated. 


IT 


3- All Treaſon includes Felony ; c.et.rs. 


therefore if the Inditment want 
proditorie, a Pardon of all Felonies 
diſcharges it. 


Now concerning the kinds of High 
Treaſon. _ 

r. Compaſſing and imagining the 

death of the King, Queen, or Prince, 


and declaring the ſame by ſome open .. 


Deed. 

I. What (is) a Compaſing the 
death? 

Declaring by an open act a de- 
ſign to Depoſe or Impriſon the King, 
is an Overt a& to manifeſt a com- 
paſſing of His Death. 

Calculating Nativity de Roy nemy 
compaſling. 

II. What a Xing 2 

1. A King before his Coronation, 

a King 
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High Treaſon, 


a King within this S:atute, when the 
Crown deſcends upon him. 

2. A King de fato, and not de 
jure, a King within this At, and a 
Treaſon againſt him puniſhabte , 
though the right Heir get the 
Crown. : 

3- A Titular King , that is not 
Regnant; as the Husband of the 
Queen regnant, not a King within 
the Act. Vid. 1 & 2 Ph. & Ma.c.xo. 
but the Queen is. 

4. The right Heir to the Crown, 
yet not in Poſſeſſion thereof, is nor 
a King within the A. 

I. What the King's Wife 2 

It extends not to a Queen Dow- 
ager. 

IV. What the elde/t Sou and Heir 
of the King within the AQ 2 

The ſecond Son, after the death 
of the eldeſt, withinthe Stat. 

The eldeſt Son of a Queen Reg- 
nant within the Statute. 

The Collateral Heir apparent , as 
Roger Mortimer, 11 R. 2. the Duke 
of Tork 39 H. 6. not Son and Heir, 
within this AQ. 

V. What 
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High Treaſon, 


V. What an Overt af requiſite to 
make ſuch compaſling Treaſon ? 

1. An Overt a&t muſt be alledged 
in yrP ſuch Inditment , and pro- 
ve 


2 Compaſſing by bare words is - 


not an Overt act, as appears by ma- 
ny temporary Statutes againſt it : 
26 H.8.c.13.1E1.c.6. 13 Elc1.14 EL. 
c. 1, &c. bur the ſame ſet down by 
him in writing is an Overr act. 

3. Conſpiring the death of the 
King, and providing Weapons to cf- 
feft it, or ſending Letters to ſecond 
it; aſſembling People to rake the 
King into their power ; Lord Cob- 
ham's Cale; writing Letters to a 
Foreign Prince inciting to Invaſion ; 
an Overt a. 

4. Conſpiring to levy War no 
Overt a, unlcls levied , becauſe it 
relates to a diſtin Treaſon. 

II. Treaſon /evying War againſt 
the King. 

1. Aconſpiring or compaſſing ro 
levy War, withour a War ge fo, 
no Treaſon ; but 1t a War levied, 
the Conſpirators Traytors as well 

a$ 
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Vigh Treaſon, 


as the Actors: This appcars by the 
Stat. 13 Fl. c.x.that made ſuch Con- 
{piracy to levy War, Treaſon during 
the Queens life. 

2. A raiſing a Force to burn or 
throw down a particular Incloſure, 
only a Riot ; but if it had been to 
go from Town to Town, and caſt in 
all Incloſurcs, Brad/ſhaw's Caſe; or to 
change Religion, or to inhance the 
Salarics of Labourers, a levying of 
War, becauſe the End publick. 

3. Joyning with Rebels pro timore 
mortis , & receſſerunt quam cito po- 
tuerunt, no levying War. Oldcaſile's 
Caſe. 

4. Holding a Fort or Caſtle a- 
gainſt the King's Force, a levying of 
War. 

IL. Treaſon Adhering to the King's 
Enemies , giving them Aid within 
the Land and withour.' 

1. What Adhering ? 

1. Giving Aid and Comfort to 
them. 

2. Surrender the King's Caſtle for 


reward. 
2. What 
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Yigh Treaſon, 


2. What an Enemy ? 
| 7. The Subje&t of the King be- 
coming a Rebel, he that out of the 

Realm ſuccours him, this not adhe- 
ring to an Enemy within this 
| Clauſe. | 
; »2. An Enemy coming hoſtilely 
into England, ſhall be dealt with as 
an Enemy , executed by Marſhal 
Law, or ranſomed ; but a Subjc& 
aſſiſting him ſhall be dealt with as a 
Traytor. | 
3. The Scots invading England in 
the Queens time adjudged Enemies, 
though Sco/and thenin Amity. Lord 
Herri's Cale. 
3-+ Within the Land or withour, 
how that Foreign Treaſon ſhall be 
tried. 
i. At Common Law for a Fo- 
reign Treaſon , the Indit- 
ment and Trial muſt be 
where the Land lies. 
2. By :the Stat. 35 #8. c. 2.25: 25t 
which is yet in force , it 
may be inquired of and 
tried in B. R. or by Com- 
miſſion in any County 
where 
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High Treaſon. 


where the King appoints;the 
King's Signature may be ei- 


ther to the Commiſſion or 


the Warrant thereof. 

Treaſon done in 1re/ard is within 
that Statute, Perrot's Cale. 

3- By the Stat. 28.8. c. x5. 
Treaſon upon the Sea inquirable and 
triable by Commiſſion in any Coun- 
ty; at Civil Law it muſt be before 
Lord Admiral. 

IV. Treaſon, Yiolation of 

1. The King's Wife , extends net 
to a Dowager. 

R S. If ſhe conſent 'tis Treaſon in 
er. 

2. The Prince's Wife. 

F. The ſame Law as before: 

3-The Kings eldeſt Daughter then 
living. | | 

Thus far of 'Treaſons that relate 


to the King's Perſon and neareſt Re- > 


lations, wherein generally, | 

1. There muſt be an Overt a& to 
manifeſt that Offence. 

2. That muſt be made appear by 
manifeſt Proof, and not by conje- 
Qtures. 

3. He 
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High Treaſon, 


3- He muſt be lawfully attaine 
thereof, either by Confeſſion, or by 
his Peers in his life time. 

' And therefore if a Perſon be ſlain 
; in open War he forteits nothing, 
/7 neither can he be atraint in ſuch 


caſe, bur by Parliament. 


© 2. Thus far of Treaſons relating 
2 to the King immediately ; now tol- 
lows that which is nterpretative 


Treaſon. 


S. Killing the Chancellour, Trea- 
{ ſurer Taſtice of one Bench or other, 
4 * Juſtice i in Eyre,or of Aſſize,or Oyer 
* and Terminer in their place, doing 
* ' their Offices. 
> T. Thisextends bur to the Perſons 
2X here named,not to the Lord Steward, 
> Conſtable, or Marſhal, or Lords of 


PR.d® | 
ad 
Uh 


Parliament. 


2, It extends to theſe only doing 


Y their Office. 


3. It extends only to a killing, 


not a wounding withour death. 


Burt by Stat. 3 H. 7. c. 14. com- 
ſing to kill the King,or any of his 


-Council, made Felony. 
C 


3-Coun 
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18 High Treaſon, 


ill | 3. Counterfeiting the Great Seal, 
| If or Privy Seal. 
| ol x. It muſt be an actual Coun- 
| rerfeiting : Therefore com- 
paſſing to do it, no Trea- 


on. 
bu 2.Affixing the Great Seal by the 

Chancellor without Warrant, 

| no Treaſon. 

Wit! 3. Fixing a true Great Scal to 

| 194 another Patent is a great 

Wha Miſprifion , but not Trea- 
j {on ; nor a Counterfeiting 

} | within this Statute, 2 Hen.q. 

| 25. 

4. Aiders and Conſenters to ſuch 
Counterteiting are within 
this Act. 

5. The Counterfeiting of the 
Privy Signet or Sign Ma- 
nual not Treaſon within 
this Act, bur made fo by . 
the Statute of 1 & 2 P.M. 
C.IL. 


V. Treaſon 
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High Treaſon, 


V. Treaſon concerning the Coj#. 
1. Counterfeiting the King's. Coin. 


5 


Vide, Si Mr. 
de Mint fait 


This was Treaſon at Common Law, memi allay,$c, 
but yet the Judgment was only «{ Treaſon. 


as in caſe of Petit Treaſon ; this 
being but affirmance of the Com- 
mon Law. 

But whereas Clipping,&c. is made 
High Treaſon by ſubſequent Sa- 
tutes, the Judgment is to be hang'd, 
drawn, and quartered, becauſe intro- 
dudctive of a new Law. 

Herein conſiderable: 

I. What ſhall be a Counterfeiting ? 
Clipping, Waſhing , and Filing of 
Money for lucre or gain, any of the 
proper Money of the Realm, or of 
other Realms , allowed to be cur- 
rent by Proclamation , not Within 
this Statute , but 'made High Trea- 
ſon by Start. 5 EI. cap. 11. but no 
corruption of Blood , or loſs of 
Dower. 

Impairing, Diminiſhing , Falfi- 
fying , ſcaling or lightening the 
proper Money of this Realm , of 
the Money of any other Realm 

C 2 made 
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High Treaſon, 


made current by Proclamation, their 
Counſellors, Conſenters and Aiders 
within neither of the former , bur 
made Treaſon by the Szat.of 18 El. 
x. but without corruption of Blood, 
or loſs of Dower. 

2.. What his Money ? 

This extended only to the proper 
Money of this Realm: 

Bur now, 

x Ma.c.6. Forging or Counter- 
feiting Money made current 
by Proclamation , is High 
Treaſon. 

14 E/.c. 3. Forging of Foreign 
Coin , mot current here ; 
Miſpriſion of Treaſon in the 
Forgers, their Aiders and 
Abettors. 

And Note, The bare forging of 
the King's Coin, without 
uttering, is Treaſon. 6 H. 7, 


I 3. 
Mes G0 de faux Money fait 
deins le Realm ſciant ceo deſtre fals eſt 
folment Miſpriſion de Treaſon, 3. 7. 
19. 1ſint Receiving , Aiding, &c. 
ceſtuy que ad counterfeit, Dyer 296. 
Nota, 
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High Lreaſon. 


Nota, Eſt grand Miſpriſion , mes 
nemy Miſprifion de Treaſon, & iſſint 
reſolve 1661. 4 

2. The ſecond offence/concerning 
Money declared Treaſon, is, if any 
Perſon bringing into the Realm coun- 
terfeit Money. 

I. It muſt be Counterfeit. 

2. Counterfeit to the ſimilitude of 
Ergliſh Money. 

3- Brought from a Foreign Realm, 
and therefore not from 7rel/and barely. 

4. Brought knowingly. 

5. Brought in, and not barely ut- 
tered here: But if falſe or clipt 
Money be found in his hands, by 
the Statute De Moneta, if he be iuſ 
picious , he may be arreſted till he 
have found his Warrant. 

6. He muſt merchandize there: 
with, or make payment thereof. 


Certain High Treaſon made by ſubſe- 
quent Statutes in force. 


5 El. c. x. Refuſing Oath of Su- 
premacy upon the ſecond tender, 


Treaſon, without corruption of Blood. 
C 3 Ex- 
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High Treaſon, 


Extolling power of Biſhop of Rome 
Premunire, 1 3 E/.2, c. 2. Bringing in 
Bulls, or putting in execution, or re- 
conciling to the Sce of Rome thereby, 
Treaſon. 

Bringing in Agnus Dei,Sc. Premu- 
nire, 1 El.c.x. Vide Dyer 282. 

S. 23 EL. c. x. Abſolving Subjeas 
from Obedience, or reconciling them 
ro Obedience of Rome : Treaſon in 
Reconciler and Reconciled. 

S. 27 EL. 2. Prieſt coming into the 
Realm, not ſubmitting in two days, 
Treaſon. The like for Engliſh in 
forcign Seminaries. 


Petit 


Petit Treaſon. 


S$ confined by Stat. 25 E, 3. to 
three Particulars : 
1. Where a Servant kills his Ma- 
ſter. 
This extends to ſome other Ca- 
ſes: 

1. Servant kills his Miſtreſs. 

2. Servant kills his Maſter's 
Wife, 

3+ Where a Servant, upon 
Malice taken during his 
Service, kills his Maſſer af» 
ter departure from his Ser- 
Vice. : 

2. Wife killing her Husband. 

If the Wife and a Stranger kill 
the Husband, petit Treaſon 
in the Wife, Murther in the 
Stranger. 

If the Wife or. Servant procure 
a Stranger to kill her Huf 
band or Maſter, the Procu- 
rer Acceſlary only to Mur- 

C 4 ther: 
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24. Petit Treaſon, 


der: But if the procure a 
Servant to do ir, Treaſon in 
both. 
3. Ecclehaſtical Perſon, Secular or 
Regular, kills Superiour. 
Note, Aiders and Abetters, and 
Procurers to Petit Treaſon are with- 


in this Act. 
V.CF. 20, This Ac not taken by Equity. 
Crom-18. Yet Son kills Father or Mother, 


pm omg it is Petit Treaſon, receiving Meats, 
; Ne cafe, Drink, or Wages. 
The 7udgment in Petit Treaſon, 
for a. Man to be hang'd and drawn. 
Crom. 18. A Woman to be burnt. 
Whartſoever will make a Man 
guilty or principal in Murther , will 
make a Man guilty or principal in 
Petit Treaſon. - | 
Dal.1-91, But if the Servant kill the Maſter 
upon a ſudden falling out, this is 
not Petit Treaſon , but Manſlaugh- 
cer. 
If the Servant or Wife þe of 
Confederacy to kill the Husband 
or Maſter, and be in the ſame 
Houſe , though not in the ſame 
Room, they are principals and guil- 
ry 


Crom.1g. 
Riggz's Calc. 
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Hetit Treaſon, 


ty of Petit Treaſon , for it is a pre- 
ſence. 

Servant tue Mr. per procarement 
le Feme abſent : Il eſt Petit Treaſon 
in Servant,& Acceſſory al Petit Trea- 
fon in Feme. 2. Si Eſtr. fait ceo per 
procurement Feme ou Servant : eft 
Murder in P Eftr. & Acceſſory al 
Murder in Feme ou Servant. 3. Si 
Eſtr. fait ceo per procurement & in 
preſence de Feme ou Servant : eſt 
Pet. Treaſon in Feme ou Servant, & 
Murder in F Eftr', Dy. 128,254,332. 
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Of Felomes : And, 1. Of 
Felonies of the Death 
of a Man. 


'Hus far of High and Petit 
Treaſon. 
Now for Felonics, they are either : 
by Common Law , or by Statute. 
Felonies by Common Law : And 
they are of four kzuds : 
1. Such as are committed againſt 
the Life. 
2. Such asare againſt the Goods 
of a Man. 
3. Such as are againſt the Habita- 
tion of a Man. 
4. Such as are againſt the ProteCti- 
on of Publick Juſtice. 
Felonies committed againſ# the 
Life, of two Natures. 
1. That which is committed a- 
gainſt his own Liſe, Felo de ſe. 
2, Committed againſt anothers 
Life : ; 
1. Involuntary. 
1.Per 
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Felonies. 27 4 

x. Per infortunium, and therein P 

of Deodands. ig 

2. Per neceſſitatem, þ 

In defence of Juſtice. x 

In defence of elf. « F 

:. Voluntary, without Malice 
With Malice. 
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$.P.C. 16. 
Dalt.C.g2. 


Felo De Se. 


I. He Perſos. 

I. As in other Felonies, 
ſo in this , the Perſon 
that commits it muſt be 
of age of diſcretion,and 
Compos mentis ; other- 
wiſe no Forſciture : 
Therefore if a Lunatick, 
during his Lunacy, a 
Man diftra&t by force 
of Diſcaſe, or Nox com- 
pos, kill himſelf, no Fe- 
lony. 

2. AS in other Felonies, the 
death muſt enſue within 
a year and a day after 
the ſtroke,&c. 

2. The At may be voluntary. 

Involuntary in ſome caſes. 

It 4. aſſault B. and B. falling 
down with his Knife drawn, 4. in 
purſuit to kill, B.by haſte falleth up- 
on the Knife, A. is Felo de fe, and 
forteits his Goods. 

But 
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But if B. were ſtanding in his De- C*.C p-$4 
fence with hisKnife drawn, 4. runs 
upon the Weapon and kills himſelf, 
> A. isnot Felo de ſe. 
? 3- The Convidtion. 


" x. If the Body can be ſeen, then 


the Conviction before Co- 


roner , ſuper viſum Corporis, 


by and not trayerſable. 
by 


2. If not ſeen, then before the C.P.C. 55. 
Juſtices .of the Peace, and 
then traverſable by the 
Executor or Adminiſtra- 


* tor. 


' In the ſame manner, if enquired 
in B. R. in the ſame County, tra- 


2 verſable. 


” 4. The Forfeiture: : 

2 1. When 2 By the Conviction. 
3 2. How relating? To the ſtroke. 
Therefore, Villain gives himſelf a 


'2 mortal ſtroke ; Lord ſeiſeth Goods ; 


- Villain dies ; King ſhall have them. 
| 3. Of what? 
* Joint things intire , all forfeited, ©.?.C. 55, 
unleſs in caſe of Merchants. 
Joint things ſeverable, Moiety 
fortcir. 
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A Sen. ne Meer bat. 
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' Felo De Se, 


But Joint Chattels in Husband 
and Wife, all Forfeit for this Offence 
of Husband. 
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Chancemedley. Þ| 


Elony for the death of another, || 
either involuntary , or volun- \þ, 


cary. 


Involuntary per infortunium ; 
Ex neceſſitate. 
Involuntary per infortunium, 

Chancemedley, where a Man do- 
ing a lawful at, without intent of 
hurt to another, and death caſually 
enlues: 

As, ſhooting at Rovers, or at a 
Bird , or hewing a Tree, and the 
Hatcher-head flies off. 

A School-Maſter in reaſonable c.. .c. Id 
manner beating a Scholar, or Father { 
his Son, or Maſter his Servant. k 

Doing a lawful thing that may 
breed danger, and giving warning ; 
Juſting by command of the Prince. 

Burt if the Ad be unlawful, then 
death enſuing, Manſlaughter or Mur- 
ther , 

Shooting at a Decr in anothers C.P.C.56. 
Park , the Arrow glanceth and kil- 
leth a ſtander-by, Manſlaughter. 

Throw- 
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Dalc.c. 96. 
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Chancemedley. 


Throwing ſtones, or ſhooting in 
the High-way , and death enſuing, 
Manſlaughter. 

But if a Man, knowing People 
paſſing by in the Street, throw a 
ſtone over the Wall, Murther. 

Playing at Hand-ſword , without 
command of the King, death enſu- 
ing, Manſlaughter. 

So that an unlawful a&, without 
an ill intent , Manſlaughter ; with 
an ill intent, Mucther, 

And this cauſeth forfeiture of 
Goods ; but a Pardon of Courſe 
upon the Special Matter found. 


Deodand, 
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Deodand. 


Bu there is a Death per 7»for- 


tanium, Without the defaulr or 
procurement of another : Fall from 
a Tree, or by a Horſe or Cart; and 
there the thing that occaſions the” 
death is Forfeited and Deodaud : 
Wherein conſiderable, | 
1. What Forfeited as a Deo- 
dand. 

1. If a Man fall from a Cart, orc, pc ;:. 
from a Ship in Freſh water, it is a 
Deodand : Otherwiſe in Salt wa- 
rer, 

2. If an Infant under fourteen be 
{lain by fall from a Cart, Horſe or 
Mill, no Deodand ; bur if ſlain 
by a Horſe , Ox, or Bull, then a 

zodand. 

3. If a man kill another with any pn, 1a, 
Sword, a Deodand: C97 

2. When Forfeited , viz. | 

When found by Inquiſition , Dale.c.97. 
therefore the Jury oughr to find 
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MDeodand. 


the price ; and this is before Coro- 
ner. 

3- The Relation of the Forfeiture 
is to the ſtroke. 


Homicide, 
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Homicide ex Neceſfitate, 


His of ſeveral ſorts: 
r. In reference to Juſtice.. 

2.In defence of his Perſon, Houle, 
Goods. 

Homicide ex neceſſitate. 

S. r. [n reference to Juſtice, of 
ſeveral kinds : 

I. In execution of Juſtice. 

2. In advancement of Juſtice. 

Homicide 7 execxtion of Juſtice 
requires certain Prelcripts. 

x- That the Judgment be given 
by one that hath Juriſdiction in the 
Cauſe. 


If a Juſtice of Peace give Judg- Dul c.98, 0 


ment in Treaſon , the Execution 
thereof Murther in Judge and Oih- 


cer. 
Burt if he give Judgment of death 
in Treſpaſs, Felony in the Judge, 
but not in the Officer that executes 
it, 
2. That ir be done by a lawful 


Officer. 


Therefore, if a. Stranger of his Dalt.92. j 


D 2 own 


35 


ETSY * PO ST TO 


- —_ 
- ni 


36 


S.PC.c: 4 


Dalt.c 98, 
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Homicide ex Neceſſitate. 


own head, or the Judge that pives 
the Judgment, Execute it , where it 
is to be done by the Sheriff, Felo- 


ny. 
n . That it be done purſuant to the 
Judgment. 

Judgment to be hang'd, Sheriff 
beheads him, Felony. 


2. Homicide i# advancement of 


Juſtice in Caules, 


mh 
Civil. 


r. In Cauſes Criminal. 

If a Sheriff or Bailiff, having war- 
rant to arreſt a Perſon indited of 
Felony,and be will not obey,or ſuffer 
himſelf to be arreſted , the Bailiff 
kills him, no Felony. 

The ſame, if any Perſon that pur: 
ſues upon Hue and Cry, or otherwiſe 
to arreſt a Felon thar flies. 

If a Felon arreſted break 4way 
from his ConduQtors to Gaol, they 
may kill him, it they cannot other- 
wile take him. 


But 
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Bur in this latter Caſe there muſt 
be a Felony done. 

If a Priſoner aſſaults his Gaoler, 
and he kill the Priſoner, no Felony. 

Rioters, or Forcible Entercrs or 
Deteinors, ſtanding in oppoſition to 
the Juſtice's lawful Warrant , and 
one of them ſlain, no Felony. | 

Keeper or Parker may kill Hunt- Cro. 6.28. 
ers, it they fly or defend them- 
ſelyes. 

Champion «fin bfe de Dre, ou 
Tombatant in Appele , excuſe in 
killing rhe other. 

2. In Civil Cauſcs. 

Though Sheriff cannot kill a man cp; ..; 
who flies from the exccution of a 
Civil Proceſs, yer it he refiſt thc 
arreſ},, the Sheriff or his Officer 
need not pive back , but may kil! 
the Aſlailant, 

$, So if inthearreſt and ſtrivinz 
together, the Officer kill him , no 
Felony. 


D 3 Now 
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33 HYomicideex Neceflitate, 


Now touching all the former Ho- 
micides, theſe things obſervable : 


x. There muſt be no Malice 
coloured under pretence of neceſſity ; 
for if it be, it alters the Caſe, and 
makes it Murther. 


2. The Party that did the Fad | 


muſt be arraigned , and upon Not 


Guilty pleaded , the Special Matter # 


muſt be found. 

3. Upon this Special Matter thus 
found, the party is to be diſmiſt 
without any forfciture or pardon 
purchaſcd. 


2. Thus 


"7 *» 7” Mie OO 
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Homicide ex Necelſitate, 


2. Hus of Homicide ex neceſ}- 


89 


tate, in reference to Publick 
Juſtice: Others there are that are ' 


rounded upon Private Intereſt, and 
. wo of two kinds: | 

1. Juſtifiable, and conſequently 
inducing no forfeiture at all , nor 
needing pardon. 


z. Excuſable, and yet inducing a 


forfciture. 

I. Juſtifiable, and inducing no 
forfeiture , where a Perſon comes to 
commit a known Felony. 


x. If a man cometo burn my Dalte;31. 


Houſe, and I ſhoot out of 
my Houſe, or iſſue out of 
my Houſe and kill him, no 
Felony. 

2. If a Woman kill him that 
aſſaulterh to Raviſh her, no 
Felony. 

3-1f Thieves aſſault me in the 
High- way, or in my Houle 
tro rob me , and I, or my 
Servant kill them,no Felony 
nor forfeiture. 


D 4 Bur 


24H.8.c.s. 


40 


Pulte. 92. 


Crom, 24. 


Iomicide ex Necefſitate. 


Bur if the Aſſault in my Houſe 
were not to rob me, but to 
beat me, &c. there would 
be only ſe defendendo, and 
Goods forfeited, and a Par- 
don of courſe to be granted, 
becauſe ( they ) came not 
to commit a known Felo- 
ny ; for it cannot be judged 
whether he meant to kill 
me. | 
If one come to enter into my 
Houſe, claiming Title , and I kill 
him, Manſlaughter. "0 
If 4. enter wrongfully into the 
Houſe of B. riotouſly and forceably, 
B. and others endeavour to fire the 
Houſe, 4.kills, Manſlaughter. 


a QTd % 


IPEney » Wm 4 
Ke. 4 


what < 


MET 


34 fm. 
a _ 4a 
ow * he 44 


L* 
£, 
£ 
þ4 
a 

py 


" 
: 
? ; 
i 
: 
IS: 
& 
#» 


v 


Se defendendo, 


F Y Omicide Excuſable Se defer 

dendo, which though ir ſave 
the Life, yet the Goods are forfcitcd ; 
this requires thele things : 

1.[t muſt be an inevitable neceſſity, ©PCt56. 

In caſe of a juſtifiable Homicide, 
as of a Thief that comes to rob me, 
or by an Officer reſiſted in Executing 
an Arreſt, the Party need not give 
back to the Wall. 

Bur in this Homicide Se defendex- cp. ,, 
do, the Party that is aſſaulted not 
excuſed, unleſs he give back to the 
Wall. 


Bur if the Aſſaulc be ſo fierce,and E- PC. 57. 


in ſuch a place that giving back 
would endanger his Life , then he 
need not give back. 
A man fights, and falls to the pa c.g8. 
ground, then flying not neceſſary, 
2. It muſt be in his defence. 
if 4. be aſſaulted by B, and be- @pe ,- 


* fore a mortal Wound piven, 4 gives 
= back till he come to the Wall , and 


then 


42 


Co. fo-2 5. 


Se Defendendo, 


then in his defence kill B. this is | 


Se defendendo. 


But if the Mortal wound firſt 


given, then Manſlaughter. 

If 4, upon Malice prepenſe ſtrike 
B. and then fly to the-Wall , and 
there in his own defence kills B: 
this is Murther. 

But if there be Malice berween 
A. and B. and 4. ſtrike firſt, B. 
retreats to the Wall, and in his own 
defence kills A.this is Se defendeudo. 

If Malice be betwixt 4. and B. 
and A. aſſaults B. B. retreats to the 
Wall, and then kills A. in his own 
defence; if it be in the High way 
he ſhall be diſcharged , bur if not, 
yer. it is Se defendendo. Copſton's 

ale. 


Murther. 


COS Ep @ 


Maurther. 


Hus far of Homicide Inyolun- 
rary. 
Homicide Yolantary is cither: 
Ex malitia praecogitata, Which is 
Murther. 
Sine malitia, Manſlaughter, 
Murther is, when a perſon killeth 
another of malice within any County 
in Eng/and, ſo he dye within a year 
and a day. 
x. Who ſhall be ſaid a perſon %ifling ? 
A Man that is Nox compos kills 
another, this is no Felony. 
$. The ſame for a Lunatick,during 
his Lunacy. | 
Bur he that incites a Mad:-mas to 
kill another, is a principal Mur- 
therer. 
A man drunk killeth another, this 
is Felony. 4 : 
An Infant within age of diſcretion 
kills a man, no Felony ; as it he be 
9 or 16 years old. 
Bur it by circumſtances it appear- 
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Crom. 27. 


Se.PC,c.g. 


C.PC.52. 


Dalt.c.93, 


Jurther, 


eth he could diſtinguiſh between 
Good and Evil, it is Felony: As if 
he hide the dead , make excuſes, 
QC. 

But in ſuch caſes, Execution in 
prudence reſpited ro obtain a Par- 
don. 

2, What ſaid Malice ? 

It is either implied or expreſſed, 

Implied Malice is coliedted either 
from the manner of doing, or from 
the perſon ſlain , or from the perſon 
killing. 

1. Malice implied i» the manner 
of doing, 

Poyſoning wilfully any man, im- 
plies malice. 

If a man do an a that apparent- 
ly muſt introduce harm , and death 
enſue ;- as to run among a multitude 
with a Horſe uſed to ſtrike. 

But Note, Thar if it were with an 
intention to do barm , then Mur- 
ther ; if without ſuch intention, Man- 
ſlaughter. 

The like of throwing a Stone 
over a Houſe among many People, 
the intention of doing harm makes 

it 


< | " pres; Ne . 


- 
KH l 


7 


it Murther; want of ſuch intention, 
Manſlaughter , becauſe the a& un- 
lawful. 

For an intention of evil, though 
not againſt a particular perſon,makes 
a malice. 

Killing any perſon without proyo- 
cation, Murther. 

A. comes to rob B. B. reſiſts and 
ftrikes, 4. kills him, Murther. 

A. Diſtorts his mouth and laughs 42,43 2!. 
at B. who thercupon kills him, Mur- 79s <i& 
ther. 

2. Malice implied i reſped of the 
perſon killed. 

If a Watchman or Conſtable , or , &. 1». 
any that comes in his aſſiſtance, doing caſe, Towng's 
their Office, be killed, it is Murther, ** 
though the Killer knew him not to be 
{uch. 

If any Magiſtrate or Miniſter of 
Juſtice, having a lawful Warrant, be 
doing his Office, it is Murther : 
a Scrjeant comes to Ar- 


1. Though in the Nighr. 
2. Though on Sunday. 
3. Though upon the Arrcſt 


he 
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9 Rep. Mat- 
katy 's Caſe, 


MYurther. 


he ſhew not out of what | 


Court, or whoſe Suit. 


4+ Though. the Proces Erro- : 


neous. 


5. Though he ſhew not his 
Warrant or Mace;where it is 7 


not demanded. 


But if the Offiicr do what is not | 


warrantable,as break open a Window 
to Arreſt, there hog ſlain, Man- 
ſlaughter only. Paſch. 15 Car, Cook's 
Caſe 


Malefators come into a Park , 
the Parker ſhoots, they fly, he pur- 
ſues, they kill him, Murther in all ; 
for their firſt entry was with a 


PR re HR 
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Malicious intent. Mich.17 Jac.©ſran's | 


Caſe. 


3. Malice implied in reſped of the 
perſon killing. 
A. aſſaults B.to rob him, B.reſiſts, 


A. kills him, Murther. 
Priſoner by Dureſs of the Gaoler 


comes to an untimely end, Mur- 


ther. 
Executing Martial Law in time of 


Peace, Murther. 
2.Malice 


P 


CA DE oe ee Es _ _ 
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. A | | \ | 
t | 2. Malice Expreſs conſiderable, p 


I. In the Principal in the firſt Pi 
/ degree, that doth the act. J : 
| 2. In the Principal in the ſe- vo 
» cond degree, that is preſent 1% 
S | and aiding, or abetting. C | 
| 3. In the Acceſſory before the Aa 
t Fact. ; 
7 I. In the Principal the fr/ bet 
- degree. | 
S '} x. If a perſon have no particular 7a 
þ Malice againſt any Special perſon , bc) 
» | bur comes with a general reſolution "I 
- 7 againſt all Oppoſers, if the a&t be 1 
3 3 unlawful, and death enſue, it is % 
L |} Murther: As if it be to commit Crom20. i 
S |} a Riot, to enter into a Park; Lord 4 
2 Dacre's Caſe. + 
$ 2. If there be Malice between 4. i 
* 7 and B. and they meet and fight i 
= upon that Malice , though A. gives \ "i 
+ 2 firſt blow, yer if B. kill him, it is Crom.a1, \ 
2} Murther. | 
r ; If there be Malice between A4.and 
* © B. and A.aflaulc B. and after Aflies 
q to the Wall, and there in his own 
f = defence kill B. by ſome this is Mur- 


ther ; but Quere. 
If 
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C.PC. $5, 57» 


Z aurence caſe. 
38 EL 


Þurther, 


If there be quarrel] between 4. 
and Band A. challenge B. B declines | 
it ; bur at length upon [mportunity, | 


and to vindicate his Reputation , 


meets and fights, and kills 4. this * 
is Murther, Paſch. 14 Fac. Taverner's 


Caſe. | 

If 4.and B.fall out upon a ſudden, 
and they preſently agree to fight, 
and cach fetch a Weapon and go 
into the Field, and one kills the orher; 
this is only Manſlaughter , becauſe 
the Blood never cooled: bur other- 
wiſe if they appoint to fight the 
next day. 

A. and B. fall our, A. faith he will 
not ſtrike, but will give B. a pot of 
Ale to touch him, B. ſtrikes, A. kills 
him, Murther. 

If 4. and B. are in Malice, and 4. 
challenge the Field, and B. refuſe to 
meet, but he faith he ſhall go to 


-morrow to ſuch a Town , 4. meets 


Hill. 9 Fat. 
Rawly's calc. 


him, aſſaulcs him, and B. kills him, 
Manſlaughrer, and no Murther. 

The Child of 4. beats the Child 
of B. who runs home to his Father, 
and he runs three quarters of a mile, 


. beats 
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PYurther, 


beats the other Child, and he dies; 
Manſlaughter. 

3- If Malice be not continuing till 
the death, no. Murther. 


A. and B. combat upon Malice, Com. z1. 


and are parted, and after they meet 


and combat upon the ſudden, and 


one kills the other ; by ſome not 
Murther , becauſe the firſt Malice 
ſatisfied. 

If the party killed had wounded 
at the firſt combat the party ſlaying, 
(uere. 

A. and B. are at Malice, and re- 
conciled , and afrer upon a new 
Occaſion fall out and kill, no Mur- 
ther. 

4. Though the Malice did no? 
riſe ſo high as death , bur intended 
only to bear the party ; yer if 


| malicious, it is Murther if death 


enſue. 

A Keeper of E/terly Park finds a 
Boy ſtealing Wood , bound him to 
his Horſe-rail and bear him , the 
Horſe ran away , kill'd rhe Child, 


2 Murther ; for ir wasa deliberate a, 


: Mich.q Car.B.R Holloway's Calc. 
| E 


5. The 


co 
| 
ik ; 
| 
| j 
| 
'| 
| Dy.128. 
| 
0Þ4 Crom.101. 
| Elly's caſe. 


9 Rep.Gore's 
caſe. 
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Purther. 


5. The malice intended to one, 
egreditur perſonam , and makes the | 
death of another upon that malice, /* 
Murther, and qualifies the a in the | 
ſame manner, as if it had had its due 
eficct. - 

A. having malice at B. ſtrikes at | 
him, and miſſeth , and kills C. this 
is Murther in 4. and if it had been 
without malice preperſe,Manſlaugh- 
ter. "t 

A. having malice ro B. aſſaults |: 
him,and kills the Servant of B. this | 
is Murther in A. 4 

A. lays poiſon to kill B. and C. | 
at miladycnture takes it, and dies; F 
Murther in 4. Contrary, if it had | 
been laid to kill Rats; then #»fortu- [fir 
num. > 

A. and B, combat upon malice, C, F* 

comes to part them, A. kills C. this 
is Murther, and per aſcuns, Murther F 
in both; and if the failing out were | 
ſudden, then only Manſlaughter in 
him that killd him. Yide Dyer 128. Þ 
20 E.3.Corone 262. 70 

6. The malice muſt be of Corporal : 
damage to the party. WY! 

| 2,Prin- 


WEL Oe earths 


e, ® 1. Principals 2» ſecond degree, 
1e | that are aiding and abetting, 
e, 3 1. If two or more come together ®*?&<45- 
he {F to kill, rob, or beat a man, or to ' 
ze {3 commit a Riot,and one of them kills 
22 man, this is Murther in all them 
at FJof that party that are preſent, aiding 
us [For aberring him thercunto, or that 
en [were ready to aid him , though bur 
1- Rlookers on : Otherwiſe, if he came 
2 there by chance. 
lts 3 2. All are ſaid to be preſent that 34 1.8. B. 


is [are in the ſame Houle , though in —_ 


Zanother Room, or in the ſame Park, y,,4147%s cafe. 


C. {though half a mile diſtant, and out Com. 19. 

s; of view ; therefore if they came ra 2**©93- 

ad Ficommit a Felony. ſuch perlons aid- 

zu- [ging or abctring ſhall be ſaid pre- 
Alent. 

CF 3-4.and B. fall out, and appoint Putc 53. 

his Fithe Field ; 4. rakes C. his Second, ” '** 

ner 4B. takes D. his Second ; A. kills B. 

ere Fthis is doubtleſs Murther in C. and 

in Fit hath been held Murther in D.alio, 

8. Fifor it is a Compact : Bur it ſcems 
Zotherwile. 

ral 4. If 4. and B having malice 
Wrepenſe,mect and fighc, and C. the 

in- Þ E 2 Ser- 
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Jurther., | 


Servant of 4. not acquainted there: | 
with , take part with A. his Maſter, | 
and kill B this is Murther in A. but | 
only Manſlaughter in C. 
The ſame Law if C. came in ſud. *| 
denly, and took part with 4. and | 
killd B. Vide Sir Ferdinando Carys| 
Caſe, 14 Fac. : 
Mes fi un vient la per chance , &| 
wabette, weſt principal, nec acceſſon 
al Manſlaughter ou Murther , Stamt. 
49. 


| 


& 0 


t 
. What Malice in the dcceſirſ 
before the Fact. 41 
A. commands B. to kill C. with Þ3 
a-Gun, he kills him with a Sword, 
A. is acceſlory to this Murther, 
becauſe the killing was the ſub-; 
ſtance. þ 

Bur if he command B. to kill c,þ ! 
and he by miſtake Kill D. this iP! L 
Murther in B. but 4is not acceſſory} ; . 

> 
[ 


' 
4 
- 


thereunto. 

A. commands B. to beat C. whoſ 4 
beats him, whereof he dies , this is 
Murther in B. and A. is acceſſory, [| E 
becauſe death enſues upon the at 
commanded. 


4. Whaf N 
x 
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Purther, 53 


6. | 4. What #ling ? 
ter, | Priſon , Weapon, Gun , Bow , 
bur [4 Cruſhing , Bruiſing , Smothering , 
2 Strangling , Famiſhing, inciting 
ud Pos. | 
1nd} $. Laying a Sick man in the cold. 
ys Laying an Infant in an Orchard 
2 under Leaves, and he ſtricken with 
& 15 a Hite. 
ol A man keeps a Beaſt uſed ro * Pal<93- 
m{ 7 ſtrike knowingly,and ries ic not up, 
7 the Beaſt kills a Man, Felony by 
Fon ſome , by others not, bur a preat 
= Miſdemeanour, 3£. 3.Cor.31r. 
ich 5. What the perſon killed 2 
: It muſt be a perſon in rerum 


ub If a Woman quick with Child 
3 take a Potion to kill it, and accord- 
| £11 ingly it is deſtroyed withour being 


$ isþ. born alive, a great Miſpriſion , but 


ory 20 Felony ; but if born alive, and 
27 after dies of thar Potion, it is Mur- 


vho þ ther. 
The like, if it dies of a ſtroke 
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7 given by another in like manner. 
WA $. Counſel before the birth to CPC 7. 
{ deſtroy it , and after the Child is ?*'<9?- 
bak E 3 born 
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Ibid. 


C.PCe.7. 


PÞurther. 


born deſtroyed accordingly , the 
Counſellor is Acceſſory. 
6. What a place within the 
Realm 2 | 
Stroke and death 2» partibus tranf- 
marinis not puniſhable at . Common 


Fe 
; 


Law, bur before the Conſtable and 


Marſhal. 


Stroke and death upon the Sea 
inquirable before the Admiral , or Þ 
according to the Stat. of 28 HZ. 8 
c.13. But Stroke upon the Sea,andſ} 


death within the Body of the Coun-F 


ty,not puniſhable art all. 
If the Stroke in one County, and 


the death in another, the party ſhall 
be indicted where the death hap- F 


ned. 


to a Felony committed in the Coun 


ty of B. the Acceſſory after Certifi 


An Acceſſory in the County of 4. . 


cate of the Conviction and Attain-Þ 
der- of the Principal , may be Ar 
raigned upon an Inditment in theÞ 
County of 4. where he was Accct Þ 
ſory. Stat.2 £.6. c. 24. Vid. Forman Þ 


Proceſſas inde in B. R. C.FC. cap7. ; 


Overbury's Cale. 


7.TheÞ 
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Þurther. 


7. The party muſt die within the 
Tear and the Day of that Stroke, or 
Poiſon,&c. 


E + Man. 
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C. BC. c.3. 


Manſlaughter. 


K ILLING another upon a 


ſudden falling our , or pro- 
vocation, or unjuſtifiable at , Man- 
ſlaughter. 
I. What a ſudden falling out 2 

Two combar and part, and pre- 
ſently me together and fight, or 
one preſently . ftetcheth a Weapon 
and ki!\:th the other, or they pre- 
ſently fetch thcir Weapons , and go 
into the field, and one kills the 
other, Manſiaughter. 

Divers Riotcrs center into anothers 
Houſe forcibly,and cje the People; 
afterwards they bcing in poſſeſhon, 
the party cjeRed, with twenty more, 
come in the Night to the Houſe, 
endeayour to fire it, and one within 
ſhoots and kills one of the aſlai 
lants ; ruled ro be Manſlauyhter , 
becauſe their entry and holding with 
force i]legal ; and not Murther, be- 
equſe a ſudden provocation, =» 
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$ and tend to the perſonal hurt of any | 
- immediately, or by way of neceſſary 
{4 conſequence, death enſuing, is Mur- 


Panſlaughter. 57 


So 4. claims Title to the houſe of 
B. 4. attempts to enter and ſors 
at the houſe; B.ſhoots our and kills 
A. adjudged Manſlaughter. 

Two fall out and fight , and one Dalte-94- 
breaks his Sword ; a Stranger ſtand- 
ing by ſends him another, and he 
kills therewith , Manſlaughter in 
both. 

2. What a ſudden provocation ? 

Two ſtrive for the Wall, and one 
kills the other, Manſlaughter. 

3. What «»lawful at, whereupon 
Death enſuing will make Man- 
ſlaughter ? 

It the unlawful act be deliberate, 


ther. 
Bur if either ſuch deliberation or 


intent of perſonal hurt be wanting, 

Manſlaughter, 4 
Two play at Foils, and one kills Wl 

the other, Manſlaughter. Sir John | [ 

Chichefter's Caſe, 11 H.7. 23. Vide ot 

Rell. 108, 136. Wraſling, & un tue bf 
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WPanllaughter. 


A man throws a Stone at another, 
which glanceth and killeth another, 
Manflaughter ; and not Murther , 
becauſe no malicious intent to hurt ; 


not per infortunium , becauſe doing - 


an unlawful act. 

There is a particular Manſlaugh- 
ter, wherein Clergy is ouſt, by the 
Stat.1 Jac.c.8. wherein, _. 

1.:He that is ouſted of Clergy by 
that Statute, muſt be eſpecially in- 
died purſuant to the S7atute. 

2. It extends to him that actually 
gave the Stroke, not to thoſe that 
are preſent. 

3.Need not conclude coxtra formam 
Statutz. 

4. Although the Inditment be 
Special upon the Szatute,yet the Jury 
may find general Manſlaughter, Z:/. 
23 Car. BR. Page's Cale. 

A. Newgat.rep. 16 Car. 2. A man 
whips his Horſe in the Street to make 
him run ſpeedily, and the Horſe runs 
over a Child, and kills him ; Man- 
ſlaughter: But another whips the 
Horſe, whereby he ſprings out , and 
runs oyer a Child, and kills him 


fer 
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Manſlaughter. 


per infortunium. Nota , Indiftment 
de Murther per ceo que eſt per infor- 
tur ſur xon culp” pled* Jury poet trover 
luy non culp” ft ſoit Coroners Inqueſt, 
que trove ceo per misfortune & le party 
conuſt ceo. Prettye's Caſe. 


Larceny. 
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Larceny. 


WE: come to Offences Capital, 


which refer to the Goods of 
any Perſon, viz. Larceny , which is 
of two kinds : 


EE Larceny, 
Mixt and complexed Larceny. 


Simple Larceny of two kinds : 

Grand Larceny , of the value of 
12 pence. 

Petit Larceny, under that value. 


Simple Larceny , a felonious and 
fraudulent taking away by any 
perſon of the meer perſonal Goods 
of another, not from the perſon, nor 
out of his houſe , to the value of 


12 pence. 


I What 


Larceny, 


I. Whar ſhall be ſaid a Felonious 
taking 2 Imports two things : 


x. A Taking neceſſary ; the In- 
ditment muſt be Cepit ; if it be 
felonice Abduxit Equum , not ſuffici- 


GI 


ent. 
If a perſon find Goods loſt, and CPC. 


convert them , though the Conyer- 
fion were animo furandi ; yet no 
Felony. 

If a man hath a bare charge of 
Goods, Felony may be by him com- 
mitted : Asa Butler that hath charge 
of Plate,Shepherd of Sheep ; the like 
of him that- hath a Gare ſpecial uſe, 
as the Gueſt that hath Plate ſer 
before him. 

Bur he that hath a poſſe/iton by 
delivery, cannot thereof commit 
Felony. 

A Carrier hath Goods delivered to 
him, and he carries them away , no 
Felony. 

A. lendeth his Horſe to a Stranger, 
who rides away, no Felony. 

A Clothier delivers Yarn to a 

Weaver 


 _ 
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Larceny. 


Weaver to weave, he carries it away, 
or imbezels it, no Felony. 
Bur this hath two Exceptions : 

rt. If the Privity be determined, 
then it may be Felony. 

A. delivers a Pack or a Tun of 
Wine to a Carrier, he opens it, and 
take out Goods or Wine , animo 


farandi, Felony. 


So if 4. deliver Goods to B. to 
carry to a certain place, he carries it 
to the place appointed , and after 
takes it animo farand;, Felony. 

2. By Stat.21 H.8.c. 7. whereby 
if a Servant goes away with the 
Goods of his Maſter ,- delivered to 
him above the value of 40 ſhillings ; 
herein, 


x. Extends not to Apprentice, 
nor Servants within eigh- 
reen years. 

2. Requires a Delivery. 

If one Servant deliver the 
Goods to the other, this is 
delivery by Maſter. 


It 
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| If the Maſter deliver an Obli- 

: gation, or deliver Cartel ro 

4 {el], and the Servant receive 

: the.moncy and depart with 

| It, it is no Felony: Tac like 
if he had gone away with 
the Obligation. 

3. He muſt go away with it. 

Waſtfully conſuming, &c. thereof, 
no Felony. 

4. Now by the Stat. of 1 F.6. 
c. 12. hc may have his Cler- 
gy. 

5. He muſt be a Servant ar the 
time of the delivery , and 
going away ; therefore for 
imbezelling after Maſter's 
death, Stat.z3 27.6 c.1.gives 
remedy. 

6. It a Servant reccive his 
Maſter's Rents, and goaway 
with them, not within the 
Statute, 

If a man, ſceing a Horſe in the CPC. 
Paſture of rhe Owner,having a mind 
to ſteal him, obtains a Replevin, and 
thereby hath the Horle delivercd, 
this is a Felonious taking. 

] 


- 


O— 
- - 


64 


Crom- 3 4+ 


CPC.c. 47. 


Crom.z3. 


Larceny. 


If 4. feloniouſly take my Horſe, | 
and B. feloniouſly takes him from | 
him, B. may be appealed or indicted 
as of a fcionious taking from me. | 
S. S:at.33 Z18..1. Falle roken. 3 
Un priſt feme de I. S. ove ſes biens 


countre le v/unt . eſt Felony : Contra 5 a 
fi feme priſt les biens le baron & ala | . 
ove eſtr de ſa bone volunt. 13 AlT. 6. 
1ſſint ji jeme covert priſt bieus le baron, , 
ou eux dona al eftr” que eux import, | 


eff Felony. Abridg.A(T 63. 
IT. What a Carrying away ? 


A Gueſt takes Sheers out of the 
Bed, brings them iato the Hall with 
an intent to carry them away , but 
is apprehended before this; a Car- 
rying away. 

A. takes the Horſe of B. with an 
intent to ſteal him , but is appre- 
hended betore he can get out of the 
Paſture; this Taking away. 

A. kills my Sheep , ſtrips them, 
carries away their Skins, Felony ; ſo 
if he pull off their Wool. 


um. By Þþ 
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Larceny. 


NI. By whom? and who ſuch 
a perſon, as may commir 


Larceny. 


Fourteen burnt in the Hand. Pre/- 
dents. 

* A Feme covert by her own at 
;} may commit Larceny , and in ſuch 
3 caſe the Husband may be Acceſſory 
= tothe Wife in receiving her ; but nor 
e converſo. 

; Burt ſhe cannot feloniouſly take 
her Husband's Goods ; and though 
ſhe ſo take her Husband's Goods, and 
} deliver them to a Stranger, yct no 
Felony in the Stranger. 

Felony, this is Felony in both, and 
{both arraigned for ir. 

” Nota, Books old and latter, and 
Practiſe, contra. 

* If che Wife commits Murther by 
coercion of her Husband , Murther 
in both ; bur-if theft, no Felony in 
k F her ; 


If Husband and Wife do both a Dalt.104. :M 


i . 
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An Tyfant under Fourteen. years Dal: 04. 
may commit Larceny ; but prudence 
to reſpit Judgment ; yet one under 
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Dalt.c.49. 


Larceny. 


her; but a bare Command excuſeth 
her not. 

But if a Serwyt commit Theft by 
coercion of his Maſter, yet it is Fe- 
lony. 


IV. What meer perſonal Goods 2 


1. If they are in the Realty , or 
annexed thereunto, no Larceny : As 
Corn or Graſs growing , Apples on 
Trees. 

6. Stealing a Cheſt of Charters, 
no Felony, though the Cheſt above 
value. 

Taking Lead off a Church no 
Felony : Otherwiſe if he leave it 
a while, and after come and take 
it. 

Taking an Infant Ward , no Fe- 
lony. | 

2. If they are of a baſe Nature, 
as Maſtifis, Dogs , Bears , Foxes, 
Monkeys, Ferrets, or their Whelps, 
there can be no Felony of them ; bur 
of Hawks reclaimed Felony may 


V.What 


Larceny, 

V. What ſaid the Goods of 
'E another. 

. 1.He that hath a Special property, 


Zand after to the intent to charge B. 


1 FE 7oylor. 


Chapel in time of Vacation, indict- 
bble quare bona Cape/lz ;, fo bona Pa- 
rochtanorum, bona mortni , or bona 
7 gnoti,& C. 


buried ; and it ſhall be Zona Execnto- 

gum. Vid. Tamen contra ; 15 Fac. 

Nottingham's Caſe. 

Bur raking of Treaſure trove, 

Wrecks, Waits and Strays before 

iſure, no Felony. 

| Taking an Obligation Felony , 

ccaulſe in aCtion. 

| Taking Fiſh in a River no Felony ; 

ut Fiſh 1n a Net, Trunk, of Pond, 

at Felony, * becauſe nor ar their natural 
F 2 liberty : 


» 


23 a Bailiff, &c. they are his goods 
#pro tempore. A. bails Goods to B, 


*{teals them from him, Felony in 4. 
"21 H. 7. Kel. 70. Cloth in maines 


67 


2. He that takes the Goods of a Dal. tc, 


So to ſteal the Shroud of a Perſon CfCe.47- 
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es fit mt conu- 
jan? deſire 

tame, neſt Fe- 
leny. 


Larceny. 


liberty : So of old Pigeons out of 
the Houſe. m 


Where a man hath a Property | C 


only ratioxe loci , or privilegit, in 
things fer nature, as Coneys or 
Deer in my Ground, Park or Warren, 
no Felony. 


But it reduced to tameneſs, and 


fit for food, as Deers,Coneys,Crancs, Þþ of 
Partridge, Pheafants, he that ſtealeth {7 


v.Mag.Chart. them, knowing them tame, commir- | dic 


2O!. 


teth Felony. | 

So of Swans marked and pinio- 
ned, or Swans unmarked if tame, 
kept in a Mote, Pond, or private 
River. 

Where a man hath a Property 
ratione impotenti# in things wild by 
Nature, as young Hawks in the Neſt, 
young Pigeons in the Neſt , Felony 
thereof. 

Taking of Eggs of Hawk or 
Swan out of the Ground of another, 
no Felony, but puniſhable by $4 
tute. 

Burt taking any thing domate 1+ 
t#r&,a5s Duck, Hen, Geeſe, Turkeys, 
Peacoks, or their Epps ; 'or Do 

meſtick 


meſtick Beaſts , as Horſes, Mares, F 
y | Colrs,Gzc. or their young, Felony. | 


«| VI. Where this ſhall be ſaid 2 


\ Felonious taking. | Wy 
rl "= ' 


48 If 4. ſteal Goods in the County Crop. 34. i 
5 © of B, and carry them into-the Coun- Y:+ #75: | 
h © ry of C. he may be appealed or in- vht 
o. © dicted in the County of C.: for Lar- El 
ceny, bur can be indicted: of Rob- ly 
o- @ bery only in the County . of B. 
« © Only in the former Caſe the Sar, "1h 
te Mof 25 ZZ. c.1. ouſts them of cheir 
Clergy, if they were not to have had 
ry {Clergy if. arraigned in the County 
yy of B. where the Robbery commir- 
Ys TS, 
$i Gueſt priſt Sheets hors de left ! 
eloniouſly, & eux import in hale, & 00 
la ſur fear. de. purſuit relinquiſh eux, 6, bl 
elony. 27 All. 39. 'Þ 


VII. Of the wva/ze of Tweive | # 
"m pence, or above. 


ys, 
ick 


1. Nota, That in caſe of Grand Wettmr.c.1; | 
Larceny it muſt be aboye the value ** /**©5 f 
F 3 of 
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Pal. @.161. 
Crom. 36. 
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6 Larceny, 


of Twelve. perice ;.and if it be but of 
the value of Twelve pence,ot under, 
it is Petit Larceny. 

2. If two ſteal Goods to the value 
of Thirteen pence , this is Grand 
Larceny in both. 

3- It one perſon at ſeveral times, 
at one time ſteal Four pence, at ano- 
ther Six pence, at another Three 
pence,  it- all amounting: to aboy: 
Twelye pence,from the: fame perſon, 
all theſe put togerher'in one Indi@: 
ment, amount to Grand Larceny; 
and Judgment of- Death. | 

4.1f a man be Indicted of ſtealing 
Goods to the value of Ten ſhillings, 
and rhe Jurots find Specially, u 
they may, the yaluc bur Ten pence, 
'tis but Petic Larceny, and no Jude. 
ment of Death. 

And Nore, Petit Larceny is Felo 
ny, though not of Death 3-and for 
this he ſhall forfeir Goods , and b; 
ſybje&t ro Whipping , or other Cor 
poral puniſhment. 7/nt fi fugam fecit 
fert biens, Coron.106, - 


Robber) 


þ 


Robbery. 


A\Omplicated or :mixt Larceny, 
which hatha farther degree of 
guilr in it. 

x. For that it is a Taking from the 
Perſon. 

2. For that it is a Taking out of 
the Houle, 

1. Taking from the Perſon. 

x. Where the Perſon is pur in 
fear, and then 'tis Robbery. 

2. When not put in fear, and 
then "tis. Larceny from the 
Perſon. 

Robbery is a felonious and violent 
taking away from the perſon of ano- 
ther Mony or Goods to any value, 
putting him in fear. 

1.V iolent and putting him in fear ; 
the words of the Inditment run , 
violenter & felonice, and that diſtin- 
guiſhes him from a Cur-purſe. 

2. Taking away. 
i. An aduk to rob without any 


taken, is no Fe)ony. 
F 4 It 
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Cram. 37. 


ES. PC. c. 16. 


Crom. 3 4+ 


Robberp. 


If a Thief, with or without Wea- 
pon drawn, bid the party deliver his 
Purſe, and he doth ir, this is a taking 
to make it Robbery. 

It a Thief command to deliver 
his Purſe, and he deliver , and the 
Thief finding little in it , deliver it 
back, this is Robbery. | 

If a Thief compel the True man 
by fear to ſwear, to fetch him a Sum 
of Mony, which he doth accordingly, 
and the Thief receives it, it is Rob- 
bery. 

If the True man's Purſe be faſtned 
to his Girdle,the Thief cuts the Gir- 
dle,the Purſe falls ro the Ground, no 
Robbery ; but if the Thicf take up 
the Purle, though he ler it fall again, 
Robbery, though he never take it up 
more. | 

All that come in Company to rob, 
Principals, though one only actually 
do it <= 

A. B. and C. aſſault D. to rob him 
in the High way, but rob him -nor, 
tor that he eſcaped : 4. rides from 
the reſt, in the ſame Righ way , and 
robs Z. out of view ot the reſt, and 
t4 #-© 4 » 3 p » *g ' came 


came back to the reſt , and for this 
B. and C. arraigned and hanged, 
though afſented not, becauſe the 
all cameto the end to rob. Pudſey's 
Caſe. 

3. Taking from the Perſon. 

If the True man,ſeeking to eſcape, 
caſts his Purſe into a Buſh, or ler fall 
his Hat, if the Thief take it, Rob- 
bery. | 

Taking a _ in my preſence, is 
in Law a taking from the Perſon. 

If one take or drive my Cattel Palt.c.101: 
out of my Paſture in my preſence, 
this is Robbery,if he make an aſſaulr 
upon me, or put me in fear. 

Bur if he take any thing from my pal:.ivia. 
Perſon, without putting me in fear Py*r 224 
by aſſault or violence, no Robbery ; 
and the Inditment runs, That he 
rook it from the Perſon violently and ,,,,,_ ;.:, 
fcloniouſly, putting him in fear. | 

4. Of what value ſoever. 

Though under Twelve pence. © Fc. c.16. 

Mer in forein County in tiel caſe 
Petit Larceny , car weſt Robbery la. 

2 Jac. More's Rep. 
Now though Robbery and ſim- 
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Robbery, 


ple Larceny are both Capital , yet 
they differ in theſe Reſpedts: 

1. The Principal and Acceſſory 
before are ouſted of Clergy, but not 
in Simple Larceny. 

S. Stat, 23 H.8. c. 1. 1 E.6. 12. 
25 4.8.3. 4& 5 Phil. & Ma. c.4. 
Nota, {ſpeaks of Robbery in or near 
che High-way. 

2. In the form of the Indi- 
ment : 

An Indiatment of Robbery ſup- 
poſeth an Aſſault, beating and 
wounding, and taking from the per- 
ſon felontice ; or at leaſt aſſaulr and 
putting in fear, felonice & wiolenter 
cepit a perſona : Other Indiments, 
though of a taking from the perſon, 
yet not wv#olenter. 

3. In caſe of other Thefts, though 
from the perſon , not Felony of 
Death, unleſs it exceed Twelye pence: 
Bur here it is Felony of Death it 
never ſo ſmall. 


Larceny. 


Larceny from the Perſon. 


Arceny from the Perſon without 

putting in Fear ; which may be 

either by picking the Pocket , or 

cutting the Purſe, which is ſuppoſed 

to be done clam & ſecrete 4 per- 

ſona. 

In this Caſe by the Szat.of 8 Flc.4. 

If the Indictment purſue the Statute, 

which 1s ſecretly wichout the know- 

ledge of the party , clam & ſecrete, 
he is ouſted of his Clergy. 


' Butif ir be under value of Twelve c.PC.c.26. 
pence, [then it remains Petit Larceny, ©9193: 


as before ; for the Statute did nor 
alter the Offence , though it took a 
Privilege. 

Larceny from the Perſon, which is 
neither clam & ſecrete 4 perſona, nor 
with putting in Terror, nor ſo laid in 
the Inditment, nor ſo found by the 
Jury, Clergy. Dyer 224. 17 Jac. HZar- 
man's Caſe. 


Larceny. 
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Larceny from the Houſe. 


Arceny receives another agora- 
vation, When it is taken from 
the Habitation of a man. 
Robbing any perſon in their 
dwelling:-houſe, the Owner, his Wife, 
or Children, or Seryants being with- 
in, and put in fear, ouſted of Clergy 
in caſe of Conviction, together with 
Acceſlories before,. by Stat. 23 H. 8. 
"I 5 
Felonious taking;of Goods to the 
value of Five ſhillings out of any 
Dwelling-houſe or Qut-houſe , tho' 
no perſon within, ouſt of Clergy by 
39 Elc.1s. | 
Theſe have a Mark upon them as 
Larcenies complicated , and fo ouſt 
of Clergy. Yide infra Clergy. 


Piracy. 


Piracy. 


| \'O this we may add Piracy and 


Depredation upon the Sea. 


This ar Common Law convicted, CPC c.49. 


Petit Treaſon , if done by a Sub- 


jc. 
But this alter'd by Szat.z5 Ed... 
Since that Statute an Offence tri- 
able by the Civil Law till 28 77.3. 


IF. 

"The Stat. 28 77.8, alters not the 
Offence ; but it remains only an 
Offence by the Civil Law : and there- 
fore a pardon of Felonies doth not 
diſcharge it: but it gives a Trial by 
the courſe of Common Law : 

r. It extends not to the Acceſſo- 
ries: But it the Acceſſory were at 
Sea, triable by the Civil Law ; if at 
Land, by no Law: For Stat. 2 & 3 
E. 6. extends not to it. 

2. It extends not to Offences in 
Crecks or Ports within the iio-!y of 
a County, h.cauſe puniſhable by the 
Commo:: {.aw. 

3. Though 


{'H 


: , 
th 


Piracy, 


3. Though it give forfeiture of 
Life, Lands and Goods, yet no Cor- 
ruption of Blood. 

4. Paine fort & dure, in caſe of 
ſtanding Mute. 


Burglary. 
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, Burglary, 


3 E come to the Offences 
' againft the dwelling or 
habitation; and that of two Ktinds-: 

x. Burglary. 

2. Arſon, or Burning. 

Burglary by the Common Law is, 
where a perlon in the Night-rime 
breaketh and entreth into the Man- 
ſion-Houle of another, to the intent 
to commit ſome Felony within the 
(ame, whether the Felonious intent 

be executed or not. 


T. What ſhall be ſaid in the 
Night 2 


By ſome, after Sun-ſet and before 
Sun-riſign it is Night. Dalz.c.99. 


13 


Burt it ſeems, that ſo long as the C. ec. c.1q. 


Countenance of a perſon may be 
diſcerned, it is Day. Coron.293. 


IL What 


| 
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Burglary. 


il, What Breaking and Eu- 


tring ? 


The Entring into a Houſe by the 
Doors open, is a Breaking in Law; 
but here not ſufficient without an 
aQtual breaking : Therefore if the 
Door be open, or Window be open, 
and the Thief draw out Goods 
thereby, no Burglary. 

But if the Thief break the Win- 
dow, draw the Latch, unlock the 
Door, break a Hole in the Wall ; 
theſe arc Breaking, 


And as there muſt be a Breaking, 
{> there muſt be an Entry : 

Setting the Foot over the Thre- 
ſhold : 

$. Putting the Hand , or a Hook, 
or a Piſtol within the Window , or 
Door: 

Turning the Key where the Door 
is locked on the inſide : 

S$. An Entry. 

In ſome caſes Burglary without 


aQual Breaking, 
Divers 


Wurglary, 


Divers come to commit Burglary, 
and one does it,the reſt watch ar the 
Lanes end, Burglary in all. 


$1 


A Thief gocs down a Chimney to Crom.30, 


rob, Burglary. 

* Thieves having an intent to rob, 
| raiſe Hue and Cry , and bring the 
Conſtable, rs whom the Owner 
opens the Door,and when they come 
{ in, they bind the Conſtable and rob 
| the Owner, Burglary, 

| A Thief aſſaults the Houſe, rhe 
{ Owner for fear throws out his Mony, 
ic ſeems not Burglary, but only Rob- 
bery. 


open in the day, lies theretill niohe, 
then robs and goes away, no Burg- 
lary : Bur if he break open the door 
| to go our, Burglary. 


The Servant opens the Window Pal. jupra, 


| to ler in a Thicf, who comes in and 
| ſteals; Burglary in the Stranger, bur 
| Robbery in the Servant. 

. If 4. enter into the Hall by the 
| Doors open, the Owner retires to a 
| Chamber; and there 4.breaks in, this 
is a Breaking and Fn:ring, 


it 


C.PC. 14. 


A Thict gers in by the Doors Dl. 9g. | 


8 


= 
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Burglary, 


If Thieves enter into an Houſe 
through a Hole made there before, 
no Burglary. 

A. lies in one part of the Houſe, 
B. his Servant in another , between 
them a Stair-foot-door latched , the 
Servant in the night draws the Latch, 
and enters his Maſters Chamber to 
Murther him, Burglary. 


IM. What Manſon Houſe ? 


The Church a Manſion Houſe 
within the Law. 

$. The Out-buildings , as Barns , 
Stables, arc parcel of the Manſion 
Houſe , anc Burglary may be com- 
mitted in them. 

Nota , L'u/e ore eft, fi ſoit un 
Barne cu Stable disjoyned at any 
diſtance from the Houſe, »'eft Burg: 
lary. 

Burglary may be committed in a 
Manſion houſe , thouyh all perſons 
be out upon occaſion. 

So if a man hath two Houſes, and 
ſometimes live in one, ſometimes 
in another. 


A 


C 


| 
, 
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Burglary, 


A Shop parcel of a Manſion houſe. 
A Chamber in an Inns of Court, 


where a perſon uſually lodges, a 
| Manſion houſe. 


But a Booth is not, and therefore 


| remedy eſpecially provided per Star. 


5 E.6.c.9. 
Bur an Inditment quod frezit 


clauſum ad ipſum interficiendum , no 
| Felony, for no Manſion houle. 


A. leaſes to B. a Shop , parcel of 
his Houſe , to work in, where B. 


| works in the day, which is broken, 


Ruled not Burglary. becauſe ſevered 
per Leaſe. Trin.17 Fac. 


IV.With [atent to commit lome 
Felony. 


If the Houſe be broken and cn- &P--< 14 
| tred with an Intent to commit a 

| Trelpals , as to beat the Owner , no 
Felony. 


[f with intent to commit a Rape, 


| by ſome no Burglary , becauſe no 
\ Felony at Common Law ; bur rhis 
ſeems otherwite, though the Felony 


2 nor done 


G2 The 


$3 


| 
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Wk The Inditment rans, Barglarzter 
BY & felonice domum, Oc. fregerunt vel 
Wit intravernnt ad ipſum, Oc. interficiew 
Bi dum. 

Wt: And by the Stat. of 18 EI. c.6. 

Y Clergy taken away in all Burglary. 
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Arſon, 


: rning is Felony at Common 
; Law, by any that ſhall mali- 
cioully and yoluntarily burn the 
* Houſe of another, 


* Burning 


Setting Fire on a Houſe, without 


| burning ir, or any part of it, no 


Felony ; but if part of the Houſe 
be burnt thereby , it is Felony by 


* Common Lawv. 


| Maliciouſly. 


4. intending to bura only the 


; Houſe of B.thereby burns the Houle 
| of C.this is Felony; and he may be 
| Indicted, That ex malitia precogit” 
{ he burnt the Houle of C. 


A. maliciouſly burns his own 


* Houſe, rothe intent to burn others, 
| but none-elſe bur his own burnt, 
| ruled no Felony, but a great miſde- 
| mcanour ; upon which {er in the Pil- 
| lory,and bound perpetually ro Good 
| Behaviour.g Car.B.R. Faines's Cale. 
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Arſon, 


Nes (i le meaſon d'dutre p T eft 
combure, eſt Felony, 

The Houſe. 

In-ſct Houſe, or Out ſet Houſe. 

If parcel of the Manſion Houſe, 
as Stable, Mill houſe, Shcep-houſe, 
Barn, and no Clergy. 

6. Bur burning of a Barn , not 
parcel of a Manſion-Houſle,if it hath 
Corn or Hay in it, Felony, otherwilc 
not. 

But Felon not ouſt of Clergy, 
unleſs part of the Manſion Houſe or 
Barn with Corn. 

Burning the Frame of an Houſz 
by 37 #. 8. attempting to burn a 
ſtack of Corn,by 3 & 4 E. 6. made 
Felony ,bur both Repealed 1 Ma. 

Burt in Northumberland , Cumber. 
land, Weſtmerland , and Durham, 
Felony to burn a {tack of Corn by 
4; Elc. 3. 


Nota, The Ind:tment cf Burglary, 
Domum Manſicnaiem; of Arſon 
0n'y, Den:am. 


E 4 each. 


Breach of Priſon. 


Ow we come to thoſe Felo- 
nics that are the hindrance of 
ameſning a Felon to publick Tuſtice ; 
And they are of three kinds in refc- 
rence to the perſon that cauſcth it : 
c. In the party himſc!t: 
{ Breach of Priſon. 


Be 
2. In the Officcr or Pecrfon that 
permits it; and then, 
Voluntary. 


involuntary. 
3. In a Stranger, thatis Reſcue. 
r. Breach «f Priſon. 

At Common Law i fzems all 
breach of Priſon , Fc ony ; bur by 
Stat. 1E. 2. nnllgs de citoro , gue 
priſonam freger at \, ſubs it Fud icrum 
vite vl memororum pro fractione 
priſon, rift cauſa, pro qur capt & 
impriſonat fazrit tals Fu dicium requr 
rit, 


G 4 And. 
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| And herein theſe things are confi: Þ 
1k derable: 
1. Who may Arreſt or Impriſon > Þþ 

| 2 What a Priſoz 2? 
3. What breaking a Priſon ? : 
4. Whar a Cazſe that requires a Þ 
Judgment to make this Felony ? ; 


Sas s AA ”. ITT 


Tit Arreſt, 


ft.% A©@ans culo ac cas VOM 


Arreſt, 


| x We may Arreſt or Impri- 
| ſon? Thisis either, 
; I. By a private Perſon. 
2. By a publick Officer. 
1. Arreſt by a private Perſox, 
and that two kinds : 
x. Either commanded and 
enjoyned by Law. 
2: Or permitted and al- C.PC.£5;, 
lowed by Law. 
Arreſt commanded by Law. 
x. Perſons preſent at the commit- 
: ting of a Felony muſt uſe their ens 


' deavours to apprehend the Offender, St.PC<.25. 


' otherwiſe they are to be fined and 

+ impriſoned. 
Hence it is that if a Murther be 
* committed in the day in a Town 
not incloſed, the Townſhip ſhall be 
| amerced; if in a Walled-Town, be 
| it Night or Day, the Town ſhall be 
amerced [if Offender eſcape. ] Sat. 

3477.1. 


50 


gO 


CPC.:5. 


Þalt. {0.24 9. 


' Coke Fur. 


Arretr, 


So it ſeems if one ſtrike another 
dangerouſly, though death hath nor 
yet hapned. 

2. Upon Hue and Cry well levicd, 
cvery man may and muſt arreſt the 
Offender upon whom ic is levied, by 
Stat. Wincheſter : And want of pur- 
ſuic thereof is puniſhable by Fine 
and Impriſonment. 

The manner of levying Hue and 
Cry is, where a Felony is committed, 
or a dangerous ſtroke given , rclort 
to the Conſtable , declare the FaQ, 
deſcribe the party and the way he 
is gone, who thereupon is to railc 
the Town,be it by Night or Day,and 
to give the next Conitable warning, 
and he the next. 

3. In aid of an Officer that hath 
a lawful Warrant i» fait, or in Law, 
to arreſt a MaletaQor. 

And in theſe caſcs it ſeems it is 
in the power of ſuch private perſon 
to break the Houle, if upon demand 
he cannot be admitted ro take the 
Offender, 7 E.3.16. 

Videtur, 1. Sur felony fait & juſt 


[# courts 177. ſuſpicion aſcun poit arreſter. 2. E. 4.0. 
| | 2.SUI 


"My wo mw os A aac on 


: 


Arrelk, gl 


.2. Sur Arreſt df ameſuer al Com- 
moa Gaol, 20 E. 4. 6. ou deliver al 


Conſtable, 10 E.4q.r. 


2. A permiſſive Arreſt by a private 
perſon: 

if a felony in Fat be committed, 
and a private perſon ſuſped another 
upon a probable cauſe , he may be 
arreſted, though in truth innocent : 
And theſe may be Probable Cauſes ; 

Hue and Cry levied ; 

$. Company with the Offender ; 

$. Goods in his Cuſtody ; 

$, Living vagrantly ; 

$, Common Fame. 

Burt upon ſuch ſuſpicion he can- R—_— 
not break open the Door of a Houſe, ** 
but may enter the Door being 0- 


n. 

The perſon Arreſted by either of 
theſe means by a private perſon, 
mult be brought ro rhe Conſtable ; 
and if Conſtable be not to be found, Dalt. 0.41 4 
ro a Juſtice; and 1 caſe of a Felony 
known, put in the Stocks or Com- 
mon Gao] till he be brought to a 
Conſtable. 

2.Arreſt 


1 
: 
} 
#1 
q 
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 Arreſk, 


2. Arreſt by a publick Officer, with- 
out Proceſs of Law. 

Nota, Whatſoever a private perſon 
may doin this caſe, an Officer as a 
private perſon may do. 


Now theſe Oftcers, 
r. Conſtable. 

If complaint be made to a Con- 
{table of Felony committed, or of a 
dangerous Blow given , though the 
party not dcad; or in caſe there be 
an aſſault upon the Conſtable, or in 
caſe of any other breach of the 
Peace, the Conſtable may impriſon 
the party in the Stocks, in the Gaol, 
or in his Houſe, till he can bring him 
before a Juſtice of Peace. 

Bur if it be a bare breach of the 
Peace, unleſs it be in his view , he 
cannot Arreſt the party ; but com- 
plaint muſt be made to a Juſtice of 
Peace: For the Conſtable is but a 
Conſervator , not Juſtice of Peace, 
unleſs a Felony be done. 

If a Conſtable ſee an Aﬀray, and 
the Malefators fly into another 
County before arrcſt , he may pur- 

{ue 


Arrelt. 


fue them and Arreſt them thcre, 
and then he muſt bring them before 
a Juſtice of that County where Ar- 
reſted. 

But if the Eſcape was aftcr Ar: 
reſt, then he may retake them in 
another County, and bring them to 


the firſt. 


He may break open Doors to nat.c.;8. 


take an Offender,, where Felony 
committed, or a dangerous Wound 
oven. | 

2. By a Juſtice of Peace, who 
upon complaint may iſſue out his 
Warrant to apprehend the party : 


rt. A General Warrant to ſearch ©-7*7-Cuwrs 
for Felons or ſtolen Goods , nor *” 


good. 
2.1f a Juſtice hath cauſe of ſuſpi: 
cion, he may arreſt as a common 
Perſon, not as a Juſtice. 

3. Upon complaint of a Felony 
committed , and where doubt may 
be of apprchending the Offender, 
in aſſiſtance of the party ſuſpect- 
ing, he may grant his Warrant to 
the Conſtable ro apprehend the 
party, but the party ſuſpeQting 


oughe 
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C, M, Car.99. 
Stat.z H.7. c.3. 


WE1% C.PC.c.too. 
{'h {0,209, 


ArreT, 


ought to be preſent, becauſe it is his 
Arreſt. 

But by virtue of ſuch Warrant 
Doors cannot be broken up. 


4. Bur atthe Seffjons the Juſtices 
may award a Capizs againſt the 
Perlon indicted, and by virtue 
thereof the Sheriff may break open 
Doors. | 

A party being apprehended by 
{uch Warrant, is either to be-Com- 
mitted, Bailed,or Diſcharged. 


The Commitment by a Juſtice ought 
to be to the Common Gaol, by the 
Stat, 23 #8. c.2, and the Mittimus 
ought to be, 

1. Under Seal. 

2. Concain the Cauſe. 

3. Have an apt Concluſion , vx. 

there to ſtay trill delivered 
by Law, otherwiſe the War- 
rant void. 


And Note , That a perſon Com- 
mitted for Treaſon , Felony , or 


other Crime , cannot be in 
ti 


Arreſt, g 


I 


till indifted and acquitted; or /go- 
ramus found, or dilcharged by Pro- 
clamation , or by the Kings Bench 
upon Zabeas Corpus. 


Bail, 


Bail, 


N order to the conſideration of 
Arreſts and Eſcapes , here fit to 
conſider of Bail and Mainprize in 
caſes of Felony. 
1. What Bail is ? 
2. In what caſcs ? 
3- By whom ? 

I- Bail , are Surctics taken by a 
Perſon authorized, to appear at a day, 
and to anſwer and be juſtified by 
the Law. 

The difference between Bail and 
Mainprize is, That Mainpernors are 
only Surety, but Bail is a Cuſtody ; 
and therefore the Bail may releize 
che Priſoner if they. doubr he will 
fly, and detain him and bring him 
before a Juſtice ; and the Juſtice 
ought to commit the Priſoner in 
diſcharge of the Bail ; or put him 
ro find new Sureties : The like may 
bz done by the Juſtices in caſe of 
inſufficient Bail. 


If 
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Bail. 


If a Juſtice of Peace take inſuffi- 


- cient Bail, and the party appear nor, 


the Juſtice finable by Juſtice of Gaol 


'F Delivery. 


The ſuficiency of the Bail in re- 


| ſpect of their number, two ar leaſt ; 
 andrthoſe Subſidy men in cafe of 


Felony. 

And in reſpect of the ſum, Forty 
Pounds at leaſt. 

Bail is cither in a certain ſum; or 
corpus pro corpore, /in which caſe the 
Offender not appearing, the Surety 


| ſhall not be Executed, but only 
fined, 29 Aſſ.44. 


2. 1n what) Caſes ? 
I. Generally To refuſe Bail where 


the parryought to be bailed , the 


party offering the ſame is finable, as 
a Miſdemeanour : 

S. And admitting Bail when it ought 
not, is puniſhable by the Juſtice of 


' Gaol Delivery by Fine, or puniſhable 
as a negligent Eſcape at Common 


Law, de quo infra. 
2. Particularly: At Common Law 
Bail in all Caſes bur Homicide: 


But now the Srzat. Weſtm. i. c. 15. 


H directs 
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ail, 


directs in what Caſes bailable, and 
what not ? 

At this day,in all Offences below 
Felony,the party acculcd is bailable, 
unleſs 

r. Ouſted by that Statute,or ſome 
other Statute. 

2. Unleſs Judgment be given. 

If a Perſon be brought before a 
Juſtice , if it appears no Felony be 
committed, he may diſcharge him ; 
but if a Felony be committed , 
though it appears not that the party 
accuſed is guilty , yet he cannot 
diſcharge him, but muſt commir or 
bail him. 

The caſes of Felony wherein the 
parties are not bailable, are 

1. In reſpe of the hainoaſneſs of 
the Offence. 
i. In a Charge of Treaſon 
againſt the King's Perſon : 
s$. Countericiting the Seal: 
S. Falfifying Mony. 
2, Arſon,or burning Houics. 
3. In a Charge of Homicide. 
r.]ncaſc of a Charge of Murther 
Juſtices of Peace cannot bail , but 
thc 


the King's Bench may; bur do nor Þ*\ <114- 


in diſcretion, for the Stat. Weſtm. r. 
extends not to that Courr. 

2. In caſe of Manſlaughter,though 
ir be but Se defendendo,and fo appear 
to the Juſtices of Peace, they cannot 
bail the party accuſed: 

1. If he confeſs the Fact upon Dalec.114. 
Examination : 

2. If raken with the manner, if 
apparently known or manifeſted that 
he killed anether. 

Bur if it be a Noz /qu?t that he is 
the Perſon, and the Charge but Man- 
ſlaughter, there ir ſeems they may 
bail, 

So if he have given a dangerous 
ſtroke, he may be bailed till the party 
dead. 

But fuch Bailmene where Man- 
ſlaughrer or other Felony committed, 
mult be | 

1. By two Juſtices, one of the 
Quorum. 

2. After Examination, Ec. 
And thele bs all the perſons ex- 3 H.5c.s. 


: i Ste. & : PÞ. 
cluded from Bail ſimpty, in reſpect Ol, Mac, 19, 


the nature of the Offence : Hence 
H z 1.All 
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Bail, 


rt. All Acceſlorics before or after 
any Offence bailable ; but if the 
Principal be attainted, and Acceſſo- 
ry indicted , he ſhall not be bailed 
until he hath pleaded to the Indid- 
ment. 

2. Perſons indicted of Larceny 
before the Sherif, if of good Name. 

3- Impriſonment for a light ſuſpi- 
cion, if of good Name. 

4. Indited or accuſed of petty 
Larceny only. 

5. Appellee of Approver after 
dearh of Approver. 

6. Accuſed for Treſpaſs,for which 
a man ought not to loſe like or mem- 
ber, it bail not taken away by a 
ſubſequent Sat. 

And hence alſo a party indiQtcd 
for Burglary or Robbery may be 
bailed. 

2. Asbail is ouſted in ſome calcs, 
in reſpet of the greatneſs and con- 
ſequence of the Offence charged , fo 
itis in reſpett of the Notoriety of the 
Offence: For bail is, when Stat in 
differenter, whether the parry be 
euilry or no: but when that indit- 

| ferency 


1þail, 


ferency is removed , the Offender 


otherwiſe bailable is become nor 
bailable. 


r. It a Perſon be Attaint by Ut- TEISC3s 


lary of any Felony, yer if the De- 
fendant comes in and pleads in avoi- 
dance of the Utlary, be it in Appeal 
or Inditment, the King's Bench 
may bail him. 


2. If he be convict by Verdict or Dalt.c.114. 


Confeſſion of any Felony, he is not 
bailable. 

Bur if a man be convi&t of Man- 
ſlaughter Se defendendo, the Juſtices 
of B.R. or Gaol Dclivery, or Sp-cial 
Writ may bail him, bur not Juſtices 


of Peace: So if he have Charter of 


Pardan. 

3- He that becomes an Approver 
cannot be bailed. 

4. Hes that Abjurcs cannot be 
bailed. 

5.He thar's taken with the manner 
not bailable : And conſequently 
neither he that's taken freſhly upon 
Hueand Cry. Brzidze's Cale. Ju- 
ps Peace fined 40 /. for bailing 
uc 


H } 6 He 


IOl 


Dalt.38 2. 
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Bail. 


6. He that breaks Priſon , not 
bailable. 

7. Open and notorious Thieves, 
not bailable. 

Bur he that is taken for a light 
Suſpicion. bailable. 

But if the Preſumption be ſtrong, 
or the Defamation great,the Juſtices 
may retuſe to bail him : This lies in 
diſcretion. 

8. Thoſe that are Appcaled by 
Provers ; unleſs, 

1. The Prover die. 

2. The Prover waive his Ap- 
peal. 

3- Unleſs he be of good 
Name. 

And the Reaſon hereof , becauſe 
when the Approver appeals another, 
he confeſſeth himſelf guilty , and 
therefore induceth a preſumption of 
Juilt in another. 

But this concerns not Juſtices of 
Peace, becauſz no man can become 


Approver before them, becaule they 


cannot allign a Coroner ; but they 
may take the Confeſſion by way ot 
Evidence. © | 


But 


h 


Þail, 


But a bare Inditment or Appeal 
did not induce ſuch a preſumption 
that may hinder the bailing of a 
Perſon otherwiſe bailable. V. Stat. 
Weftm.1.c.25. 


But in Appeals of Death thes.PC.1s. 


Court in diſcretion admit not the 
Defendant to bail, but upon weighty 
en. 

If the party be acquitted within 
the year upon Inditment, he is not 
to be diſcharged , but remanded or 
bailed at diſcretion, that an Appeal 
may be proſecuted againſt him. 
3 H7.7.c-1. 

3- Who may take bail, or bail Of- 
fenders? 

Bail was taken cither virt4ie Zre 
vis, or ex officio. 

1. Bail taken wvirtute brevis, that 
was either General or Special. 

The General Writs. 

Fomine replegiando. 

Habeas Corpus in the King's 
Bench. 

Writ of Mainpriſe ; this was dt- 
reed to the Sheriff, commanding 
him to deliver by the Mainprilc of 

H 4 Twelye 


e 


Bail, 
Twelve, the party indicted beſore 


-him. 


But now by Stat. 28 E. 3. c. 9, 
theſe Inqueſts before Sheriff are taken 
away, and conſcquently the Writ of 
Mainprize. 

Special Writ, as where a party is 
convict of Manſlaughter Se defendey: 
do; a Special Writ to certific the — 

2. Bail ex officio. | | 

1. The King's Bench, who have 
a higher Power than any other 
Power. 

1. They may cither in caſe of an 
Original Suit , by Inditment or 
Appeal before them; or upon an In- 
ditment or Commitment returned 
to them,by Habeas Corpus or Certio- 
rari, bail where another Court can- 
not : 

In caſe of Murther. B, Mainpriſe, 
60,63,G&c. 

In the caſes prohibited by Sat. 
Weftm. 1.c. 15. V. Cook ibid. werb. 
Viſcounts ,, & autres verb, ne ſoient 
repleviſable. © 

2. Juſtices of Gaol Delivery, who 
may bail 1n caſes where Juſtices of 
ues” x | Peace 
* 


(> 


f 


ail. 


Peace cannot, if ir be of a thing 
within their tognizance, 

6. As a perſon conviat of Man- 
ſlaughter Se defendendo ; 

$. Or a perſon convidt of Man- 
ſlaughter, that hath a Pardon to 
plead. 

3- Juſtices of Peace. 

$. 1. They cannot Bail in any caſe, 
but where they have cognizance of 
the cauſe ; therefore if taken upon 
Proceſs of Rebellion out of Chancery 
they cannot bail. 

2. The Statutes that give power 
to Juſtices of Peace to bail in caſe 
of Felony, are 3 /Z.7.c.3. 1& 2 Ph. 
& Ma,c. 13. upon which two kinds 
of Bailments. 

x. Upon the firſt Accuſation, and 
before Examination, and that doubt- 
le(s muſt be done, 

1. By two Juſtices, whereof 
one of (Quorum. 


Iog 


2. After Examination taken Ce. 156. 


concerning the Offence. 

2. After Commitment : And 
though ſome Opinion be that he 
may be bailed by one Juſtice, = it 

2ems 


_ 
— a 
_— — _- 


106 


Bail, 


ſeems otherwiſe ; for the Szat. of 
i R. 3. that gave power to one, 
ſtands repealed by 3 77.7. 

3- After Indictment and Proceſs 
thereupon iſſued in caſe of Treſpaſs 4 
or Miſdemeanour, or Penal Statute, 
not prohibiring Bail,he may be bailed 
by two Juſtices, whereof one of the 
Quorum ; and by ſome by one Juſtice, 
and thereupon may grant a Saperſed. 
to the Exigent. Bur it ſeems this 
holds not upon a Proceſs upon In- 
dictment of Felony. fare. 

4. The Sheriff, Baily, or Officers 
which was of Indi&tment before 
them : Bur theſe are removed from 
that power, as it ſeems by the Sar. 
28 E.3.c.9. 

x E.3. 4.3. whereby they are not 
to Make Proceſs,but to remove them 
ro the Seſſions of the Peace; 


Rumper 


b, 


Ms HK So dS Mk DD. 4a4 


] 
Rumper Priſon. 


4 OW having conſidered the 
Perſons that may Arreſt and 


Bail, ir makes way to conſider the 
Offence againſt ſuch Arreſt or Im- 
priſonment, by breaking ſuch Pri- 
ſon,&c. And herein enſues the ſecand 
Conſideration. 
2. What a Priſon within this S:a- 
tute? 
x. The Stocks. 
2. The Priſon of a Lord of a 
Franchiſe. 
3- The Cuſtody of any that 
Lawfully arreſts, or the 
Houſe of the Conſtable, or 
other perſon where dctain- 


ed. 
4. The Church, where a per- 
ſon abjuring is. 
5. The Priſon of the Ordina- 
ry, Which is now ouſted, 
Stat.23 H.8.c.11. 


3. What 
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Rumper Þ2iſon, 


3. What a breaking 2 


If the Priſon be fired without the 
privity of the Priſoner, he may law- 
fully break it to ſave himſelf. 

2. If a Gaoler do voluntarily 
permit him to eſcape, Felony in the 
Gaoler, not in the Priſoner ; bur if 
negligent, Felony in the Priſoner,and 
Miſdemeanour in the Gaoler. 

3. If Priſoner under Cuſtody be 
reſcued,or Priſon broke by Strangers 
without his procurement, no Felony 
in the Priſoner. 

4. Going out the Doors open, no 
Felony ; for the Statste requires an 
aQual breaking. 


4 Nifi cauſa ;, tale judicium,&c. 


rt. If 4. mortally wound B. and 
is committed , and he break Priſon, 
and B. then die, no Felony. 

2. If a Felony made by a ſubſc- 
quent Statute, and an Offender 
committed therefore , break Priſon, 
Felony. 


3.Com- 


Rumper Pziſon, 


3. Committed for ſuſpicion of 
Felony,yetif a Felony done,breaking 
Priſon Felony. 

4. If the Offence for which the 
party was committed appear not by 
Matter of Record,neceſlary a Felony 
be done, elſe breach of Priſon no 
Felony. 

But if it appear by Matter of Re- 
cord, and the party taken by Capias, 
if he break Priſon, Felony,though no 
Felony done. 

5, If Felony was done, yet breach 
of Priſon no Felony, unleſs a lawful 
Mittimus, de quo ſupra. 

6. The Inditment for the breach 
muſt be Special, that it may appear 

he was committed for Felony. 


s. Tale Judicium requirit, 


1. Breach of Priſon turns into 
Felony only, though the party were 
committed for Treaſon. 

But if a Priſoner break a Priſon 
wherein Traytors arc, to let out the 
Traytors,this is Treaſon. 


2.A 
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Wh 2. A man impriſoned for Petit 

W331; Larceny , or Se defendendo, breaks 

| Priſon, no Felony. 

ver 3. If a Priſoner break Priſon , he 

| may be Arraigned of that before he ] 
be convict of the firſt Felony. 

V.Dalt.331. But a Gaoler permitting a volun- a, 
tary Eſcape ſhall not be Arraigned till f 
the Priſoner be firſt Attaint; for if 
the Priſoner be acquit , the Eſcape il 
diſpuniſhable. al 


Eſcape. 


Eſcape ia the Party. 


Ota, If a Perſon eſcapes before 

Arreſt, not puniſhable in him 

as Felony ; bur for the Flight , he 
forfcits Goods when preſented. 

In caſe a man ſlain in the day, if 
the Offender Eſcape , Townſhip 
amerced. Vide ſupra. 

Iſfint {i ſoit dengerenſment1 7eund. 
;zH7c 1. Er ſezt vill immure ſer 
amerce, ſoit ceo 44 jour ou nuit,3 E.3. 
Coron.299. Stat. Winton,cap. 4. 


Eſcape. 
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Eſcape in the Officer,or him 
that makes Arreſt, 


His is either in caſe of Arreſt, 
x. By a Stranger. 
2. By an Officer. 

If a Stranger Arreſt a man for 
Felony, or ſuſpicion thereof, and 
deliver him over to four others, and 
they receive him and let him go at 
large, this is an Eſcape in both ; for 
the firſt man ſhould have delivered 
him to the Conſtable; and the latter 
ſhould not have ler him go at large. 

And the ſame Law ſeems to be 
for an Eſcape by a Stranger that 
harh a Priſoner in his Cuſtody, as 
for an Officer in caſe of Eſcape 
voluntary or negligent. 


Eſcape 


Eſcape by an Officer, 


Scape of an Officer. 


1. Negligent. 

1. Bailing a perſon not bail- 
able, through ignorance , 
by one that hath power 
to bail; a negligent E- 
(cape. 

Burt ic ſeems if done by a 
Gaoler a voluntary Eſcape; 
becauſe he hath no ſuch 
power. 

2. The ordinary puniſhment 
of a Negligent E(cape. 

1. Of a party Artaint, 
100 /. 
2. = a party Indict, 


3- Df a party not Indict, 
at diſcretion, 

3- For Inſufficiency of the 
Gaoler , the Sheriff muſt 
anſwer for Negligent E- 
{capes. 
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CElcape. 


4- A Gaoler de fatto, though 
not de jure, muſt anſwer 
for Eſcapes. 

5. If after a negligent Eſcape 
the Gaoler retake him up- 
on freſh Suit before he be 
puniſhed, ir excuſeth, 

It the Conſtable bring a per- 
ſon to Gaol, the Gaoler 
refuſcth him, the Vill ſhall 
be charged , and Gaoler 
fined. 

2. Voluntary Eſape. 

1. Hath the ſame Crime that the 
perſon permitted to Eſcape ſtood 
committed for, viz. Treaſon or Fe 
lony. 

2. But this is in the immediate 
perſon that permits it ; and there- 
tore though civilly the Sheriff muſt 
anſ{\ier for Offences of Gaoler, yet 
not criminally. 

3. There mult be a Felony really 
done,and a Commitment by a law- 
ful Warrant. 

4. If within the year the Priſoner 
be acquitted upon Indictment, yet a 
voluntary Eſcape is punithable a 

Fcio- 
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Felony, becauſe Wite intituled to her 
Appeal. 


5. The Eſcape if voluntary, pu; P*" #9335. 


Dycr 99. 


niſhable «t /#pra,though the Priſoner * 
were not indicted. 


I2 Reſcue 


Reſcue. 


I; Hindrance !of a perſon to 

be arreſted that has com- 
mitred Felony is a Miſdemeanor, but 
no Felony. 

2. But if the party be arreſted, 
and then reſcued , if the arreſt was 
for Felony , the Reſcuer is a Felon ; 
if for Treaſon, a Traytor ; becaule 
they are all Principals. 

But he fhall not be arraigned till 
the Principal attainted ; and if the 
Principal die before attainder , the 
—_ ſhall be fined and impriſon- 
ed. 

3- There muſt be a Felony really 
done, and a lawful Commitment. 

N. Reſcue hors de cuſtody de Con- 
table, Sc. eſt Felony , licet ne fuit 
ameſne al Gaol, 


Feloxwict 


Felomes by the Statute, cc. 


3 H=72s 
Imagining and conſpirivg 
to kill the King , or any of his 


Council. 
$, Clergy not taken away. 
1 Fac.c.12, 
$ Witchcraft, de quo ſupra, 
S. 25 27.8. c.6, Revived by 5 F!, 
C17. 
Buggery with Man or Beaſt. 
$. Without benefir of Clergy. 
Debet eſſe Penetratio, as well as 
Emiſſio. 
In. this and Rape carnaliter cogns: 
vit, 
13 E-1c-34 
Rape : This was Felony at Com- 
mon Law ; then by Stat. We/tm. r- 
c- 13. made but a Miſdemeanour ; 
then by this Statute reſtored ro Fe- 
lony again. 
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And hence it is that it is not in- ©: {7 <## 


quirable in a Leet, becauſe though © 


no Felony; yet it loſt its nature by 
W.1.c-13. 


I 3 Nul 


as. 


Felonies by the Stat, 


Nul Appeal done al party. 

18 E.3. Coron. 169. 

If the Woman be under ten years, 
then though ſhe conſent, yet by Szat. 
18 Elc.6. it isa Rape; if above ten 
years, if ſhe conſent not, a Rape, 
though ſhe conſent after. 

Burt in ſuch caſe of a ſubſequent 
conſent, the Stat. 6 R.2.c.6. gives the 
Appeal to the Husband , if none to 
the Father,&c. 

Clergy taken away by S2at.18 El. 
c.7. upon Conviction by Verdi&, or 
Confeſlion, or Utlawed. 

Ceſtuy que aid in Rape eſt Raviſtor. 
117.413. 

3. ff. }. C.'. 

Taking a Woman againſt her Will 
and marrying her, Felony. 

1. Such Maid, Widow, or Wife 
Muſt have Lands, Tenements, or 
Goods, or be Heir Apparent. 

2 She muſt be taken againſt her 
Will, 

2- She muſt be married or de- 
filed. 

4. Extends not to taking a Ward 
o7 Bondwoman. 
> Ee Nota,' 


Felonits by the Stat. 


Nota, The taking away in ons 
County , and marrying in another, 
indicted where married ; and they 
may enquire of the forcible caking. 
2. Privy to the Marriage, but not 
ro the Force, not Guilty. 3.Marriage 
with Conſent not excuſing to long as 
ſhe is under the Force, 13 Car. Ful- 
wood's Caſe. 

All Acceſſories before or after, 
made Principals by this Act. 

Clergy taken away by Szat.39 FE. 
E. 2+ 

5 H.4. C5, 

Malicious cutting out Tongue, or 
putting out Eyes, Felony. 

Clergy not taken away. 

Extends not to cutting off Ears. 

8 HT.6. c. 12. 

Stealing, carrFing away or ayoid- 
ing Records, Felony. And 

The Judges of either Bench ena- 
bled ro hear and determine the 
lame. 

Acceſſories before made Princ1- 
pals. 

$. Clergy allowable. 


5 #7.4. c.4. 


I 4 Multi: 


$19 


Felonies by the Stat, 


Multiplication of Gold or Silyer, 
Fclony. 

1 F77.C.1. 

Hunting unlawfully in Foreſts , 
Chaſes, or Warrens with painted 
Faces by Night, and Reſcuers , viz. 
other than the party arrcſted , Fe- 
lony. | 

31 EL c 4 

Imbezelling the King's Armour, 

&c. Felony. 
_ Qaalifications!: 

t7. Ought to be mpeached within 
a year, 

' * 2, Offender loſeth Lands but du- 
ring life. 

3- No Corruption of Blood. 

4. Wife loſeth not Dower. 

5. Defendant admitted to proof. 

3 Jaccga | 

Subjeas ' paſling Sea to ſerve fo- 
reign Prince, not having taken Oath 
of Obedience : = 

No Corruption of Blood : 

Ofliender may have Clergy. 


Articuli, 


l 
, 


Felonies by the Stat. 


Articuli ſuper Chartas, c.2, 


Purveyors Felons in certain Ca- 
ſes: 
s. They may have Clergy. 
39 El. c. 17. 
Wandring Souldiers, Felons in 
certain cales. 
$. Excluded of Clergy. 
i183 H 6.c.19, 
Souldiers retained, as is preſcribed 
in the At, departing from their 


| Captains without licenſe, 


6. 2 E.6.c.2. ad idem. 

$, Clergy excluded, 
I Fac. 12, 

Marrying a ſecond Husband or 
Wife , the former living, Felony; 
Except Caſes following ; 

I, The Man under fourteen, or 
the Wife under twelve ac time of 
firſt Marriage , and not agreeing 
after firſt Eſpouſals , may marry a 
ſecond Husband or Wite. 

2. A Man or Wite abſent above 
ſeven years , ſecond Marriage no Fe- 
lony : 1f beyond Sea, though notice 


of 


I 21 


I22 


1 Jac.1T. 


Felonies by the Stat. 


of life: If in England, then without 
notice. 

3- After a Divorce, though a meyſ; 
& thoro only. 

. After a Nullity declared of the 
formed. Marriage by Eccleſiaſtical 
Court, 

Offenders have Clergy. 

I Fac.c. JI. 

S. For going with a Plague Sore; 
but this diſcontinued. 

14 El.3. 20. 

Gaoler compelling Priſoner by 
Dureſs to become Appellor, Felony, 
whether the Appellees be acquitted 


- or not. 


3 Hs. c.1. 
Coining, or bringing in Gally 
half pence, Suskins, or Dodkins. 
S. And 2 #7. 6. c. 9. payment of 


Blanks, 
Offender hath Clergy. 
17 E.3.n.15. 
Tranſportation of Silyer , or Im 
portation of falſe Mony , made Fe- 


lony, 
Offender hath Clergy. 
i8 H16.c.15. 


Expor- 


{4 


Felonies by the Stat. 


Exportation of Wool or Wool- 
fells, other than to the Staple of 


/ Calais. 


37 E3.19. 
Stealing Falcons,&zc. or concealing 
the ſame after Proclamation , Felo- 


ny. 
F Oftender hath Clergy. 
3 27.6. c.1. 

Congreation of Maſons to prevent 
Statutes of Labourers : 

$. Bur this Obſolere by the Sza- 
tute 5 El.the Acts to which it relates 
are repealed. 

27 El.c.1. 

Receiving, retaining,or maintaining 

a Jeſuir or Popiſh Prieſt knowingly, 
Clergy excluded. 
35 Elc.r. 

Felony refuſing ro make Abjura- 
tion, or after Abjuration not to 
depart, in ſome caſe, 

Clergy excluded. 
1&2 Ph. & Mec.4 

Egyptians above fourteen years, 
remaining here a Month. 

$. And 5 Fl. c. 20. takes away 
Clergy. 


39 El. 
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Felonies by the Star. 


39 El.c 4 1 Jac.c.9.25. 
Dangerous Rogue adjudged to 


the Gallies; and returning without 
licenſe, Felony : 

$. But Offender hath Clergy. 

$. But branded Rogue, Felon, and 
no Clergy. 

5 Elc.14. 

Forging a Deed after a former 
Conviction. 

If a man be convict or condemned 
of publiſhing a forged Deed , and 
after he forge a Decd, this is Felo- 
ny. 
If the Offence were after a former, 
but before Conviction thereof, no 
Felony. 

Clergy ouſted, 
8 Elc.3, 

Sending Sheep beyond Sea after a 
former Conviction. 

Clergy allowed, 
33 #7.6c.1- 

Servants after deceaſe of their 
—_ riotouſly ſpoiling Goods, 

Co 


Offenders ſhall haye Clergy 
21 


or 


Felonies by the Stat, 125 


21.8.7. 

Servants imbezelling Goods of 
their Maſters delivered to them, 
Felony ; 

Bur the Statute of 27 Z7.8. c. x7. 
that rook away Clergy , being Re- 
pealed by 1 E.6 c. 12. they may now 
have Clergy. 

22 H.8.c. 11. 2& 3 Ph. & Ma. 
£19. 

Cutting Powdike, Felony, 

Offender hath Clergy. 
43 Elc.r;. 

Deraining perſons in Cumberland, 
&c. againſt their Will , and giving 
or receiving Blackmail,&c. Felony, 

Withour Clergy. 


Miſpri- 
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Miſprifuons. 


OW we come to Offences 
Criminal, but xo: Capatal ; 
and thoſe of two kinds : 

1. Offences by Common Law : 

2. Offences againſt ſpecial Sa- 
Tutes. 

Offences by Common Law not 
Capital, arc cither greater Offences 
or leſſer : 

Greater; and thoſe come under 
name of Miſprifrons, which again are 
of two forts: 

Negative, in not doing that they 
ought, or of Omiſlion. 

Poſitive, in doing ſome great Mif 
demeanour they ought nor. 


Miprifzon. 
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M;ſprifon of Treaſon. 


The Negative Miſpri/tons. 


L [ſprifion of Treaſon. 
All Treaſon includes Mif- 2 R:3. 9. 


priſion : The Concealing of any @ pg... 
Treaſon, is declared Miſpriſion only 
by the Statute of 1 & 2 Mar.c.10.que 
induce auxi miſpriſion. 

But this in caſe of bare know- 
ledge; for if knowledge and Aſſent, 
it is Treaſon: and though the Trea- 
ſon be by Statute, yet the concealing 
thereof is Milpriſfion of Treaſon. 

Every man therefore that knoweth 
a Treaſon, muſt with all ſpeed reveal 
it to the King, his privy Council, or 
other Magiltrate. 

He that receives and comforts a c.,rc.cc4 
Traytor knowingly,be it a Counter- 
feiter of Coin or other, is a Principal 
Traytor, and not only guilty of Miſ- 
priſion. Abingdon's Cale againſt the 
Opinion in Dyer 246. Conter's Caſe. 


The 


— 0 O—— 1” oo a 


_ = - 
_ —_— — I— anc ” # 


WA 123 MWiſpziſion of Treaſon, 


| ! Aer The Judyment in caſe of Miſpri- 
Ws fion of Treaſon is Imprifonment 
j during life, forfeiture of Goods, for- 
feiture of profits of Land during 
lite. ; 
Nora, Si ## conuſt un que ad coun- 
terfeit Coigne, & ne luy diſcover, eft | c 
Miſprifion de Treaſon. Mes fi un 
folement utter counterfeit coigne ſciant 
ceo eſtre counterfeit weſt Miſpriſion Þ n 
de Treaſon , mes ſerra Fine & Im | «| 
priſon. 1ſſiint reſolve a Newgate 
1661. 
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Maiſprifion of Felony. 


2. M" prilion of Felony, 
is either by Common Law, 
or by Statute. 


By the Common Law a conceal- 
ment of a Felony, or procuring of 
the concealing thereof. 


The Puniſhment. 


1, If a common Perſon, Fine and 
Impriſonment. 

2. If an Officer, as Sheriff, Co- 
roner, Impriſonment for a year, and 
Ranſom at the King's pleaſure, by 
Stat. W. 1.c.9. 

By the Szat.z H.7.c.1. 33 #7.8.c.6. 
one knowing of an unlawtul Afſem- 


bly, and not diſcoycring it within * 


24 hours, 


Concealment of Jurors,vide Stat. 


K Theft 
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T heftbote, 


3 Heftbote, which is more 

than a bare Miſpriſion of 
Felony, and is where the Owner 
doth not know the Felony , but 
takes his Goods again , or other A- 
mends, not to Prolecute. - 

Bur taking the Goods again bare- 
ly, no offence, unleſs he favour the 
Thick. 

The puniſhment hereof is Ran: 
ſom and Impriſonment. 


Miſpriſuons 


Maiſprifions Poſitive, or of 


Comm tſeon, 


T3 Iſcovery by one of the C: PC. c.45. 


Grand Inqueſt of the per- 
ſons Indited, or Evidence againſt 
them, Miſpriſion, puniſhable by Fine 
and Impriſonment , bur no Felony, 
nor Treaſon. 


2. A perſon diſſuading Witneſſes C. PC. c.54. 


from bringing in Evidence againſt a 
Felon is no Acceſlory , bur a great 
Miſpriſfion, puniſhable by Fine and 
Impriſonment. 

3.Reproaching a Judge, aſſaulring 
an Attorney againſt him, or abuſing 
a Juror that gave verdict againſt 
him ; a great Miſpriſion, puniſhable 
by Fine and Impriſonmenr. 

4. Reſcuing a Priſoner from the 
Bar of the Courts of B. R. Canc. 
B.C. or Exchequer, a Milpriſion for 
which the party ſhall lole his Hand, 
Goods, Profics of Lands,during Liſe, 
and perpetual Impritonmenr. 

5. It a man ſtrike fitting the ſour 
Courts at Weſtminſter , in the pre- 
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MWiſpyſions Politive. 


ſence of the Court, the like Judp- 
ment 

6. If in preſence of thoſe Courts, 
or before Juſtices of Aſſize or Oyer | 
& Terminer , a perſon draw his 
Sword upon any Judge or Juſtice, 
though he ſtrikes nor, or ſtrike ano- 
ther, like Judgment. 

7. By Stat. 33 H8.c.12. ſtriking in 
the King's preſence, drawing blood; 
loſs of Hand and perpetual Impri- 
ſonment, Fine and Ranſom. 

8. By Stat. 14 EI. c.3. ſorging of 
Money not current, Miſpriſion of 
Treaſon. 

9. Stranger uttering falſe Money 
made within this Realm, knowing 
ir Counterſcit, 3 7.7.10. 

10. A Lord of Parliament, depart- 
ing from Parliament, 3 E.3. 


Maihem. 


Maihem. 


Nd hither we may refer Mai- 

hem, which though it be a 
particular Crime, for which Appeal 
lieth, yet it is not Felony of death. 


Cutting off the Hand, or ſtriking © CP. c.4-. 


out a Tooth, Maihem ; but not cut- 
ting oft the Ear. 

The Judgment is only Fine and 
Damages ; and therefore if recovery 
in Treſpaſs, it is a good bar in Ap- 
peal of Maihem. 


K 2 Offences 
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Offences not Capital. 


Ffences of an Inferiour nature: 
They are cither ſuch as arc 
committed by an Officer : 
Negle& of Duty, 
Bribery, 
Extortion. 
Or ſuch as refer to a common 
perſon , without relation to Office, 
and thoſe reducible to three kinds: 


t. Breaches of publick Peace, and 
tacrein, 
x. Of Aﬀrays. 
2. Ot Riots. 
3. Ot Forcible Entries. 
4. Barretries. 
5. Riding armed. 
2. Deccipts and Cozcnage. 
3. Nulances. 


Decay of Bridges. 
Decay of High ways. 
inns and Alchouſes. 


Breac' 


135 


Breach of the Peace. 


FEFRAY, 

It Weapons drawn, or ſtroke 
given or oftcred ; but Words no 
Afray : Menace to kill or beat; no 
Afﬀray ; but yet for ſafeguard of 
Peace, Conſtable may bring them 
before Juſtice. 


rc 


In Aﬀrays conſiderable, 
1. What a private Man may do? 
F Private perſons may ſtay Aﬀeray-: 
ers till heat over, and deliver them 
ro Conſtable. 
if perſon hurt another dange- pal: c.s. 
rouſly, private perſon may arreſt the 
Offender, and bring him to Gaol or 
next next Juſtice. 
2, What by a Conſta ble 2? 

1. Afray in preſence of a 
Conſtable, he ought to do 
his endeavour to ſuppreſs ir, 
otherwile finablc. 

2. If an Aﬀrayer fly to a houlz, 
or if madc in a houſe, Con? 
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{table may break open houſc 
to preſcrye Peace , or take 
the Offender. 

2. If in Afﬀray Aſſault be made 
upon the Conſtable, he may 
ſtrike again , or impriſon 
Offender. 

4. Conſtable may in ſuch caſe 
impriſon, till he find Surety 
of Peace. 

5. But it ſeems if Aﬀray paſt, 
and not in view of Con- 
ſtable, he cannot impriſon 
without Warrant of the Ju- 
ſtice, unleſs Felony done, or 
like to be done. 

3- What bya Juſtice ? 

1. In his prelence , the ſame 
Power that a private per- 
ſon or Conſtable, and may 
impriſon till Surety of Peace 
tound ; the like upon Com- 
plaint. 

2.1f dangerous hurt, Juſtice may 
impriſon till appear whether 
the party die or live, or bail 
the party. 

The former better diſcretion. 

Riot. 


B2each of the Peace. 


Riot. 


When above the number of Two 
meet to do ſome unlawful a, and 
do aCt it; but if they meet and at 
it not, an unlawful Aſſembly, in 
power of Juſtices to ſuppreſs them, 
13 7.4. c.7. 

A man for ſafeguard of his houſe 
againſt Malefators or Treſpaſlers, 
may aſſemble his Friends for his 
Defence. 

Burt he cannot aſſemble to pre- 
vent a beating threatned in his pre- 
lence. 

Riot recorded by one Juſtice upon 
view traverſable; by two, not, be- 
cauſe purſuant to the Szatute. 


Forcible 
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Forcible Entry. 


Forcible Entry muſt be cither 

Manu fort, 

Furniſhed with unuſual Weapons, 

Menace of life or limb. 

Breaking open door : 

Contra, it ſeems, if door only 
latched, 

EjeCting forcibly the poſleſſors. 

Cum multitudine gentium,one may 
commit a Force , three at leaſt 2 
Riot. 


Forcible 


y 


W2each of the Peace. 


Forcible Detainer. 


Menacing the Poſleſſor to go out 
upon pcin of loſs of life or limb. 

Unuſual Weapons or Company. 

$. Refuſing to admit the Juſtice to 
come in to view the Force. 

Detainer with Force juſtifiable , 
where party in poſſeſſion Three 
years : 

$. But though his Poſſeſſion law- 
ſul, yer if within the Three years 
actually removed , though reſtored 
by the Juſtices , enables not a De- 
tainer with Force. 

Bur if the Three years Poſſeſſion 
hath been by Force , then the laſt 
Forcible Detainer puniſhable, and 
hinders not Reſtitution. 

If a Diſleiſee within the Thrce 
years make lawful Claim , this an 
interruption of his Poſſeſſion. 


Reſtitution. 
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B2each of the Peace, 


Reſtitution. 


1. By whom ? 

1. Juſtices B. R. may reſtore 
upon Indictment remoyed before 
them. 

2. One Juſtice of Peace cannot 
reſtore upon an Inditment before 
them; nor Seſſions of Peace, unleſs 
upon Inditment found at Seſli- 
ons. 

3 It ſeems Juſtices of Gaol Deli- 
very or Oyer and 7erminer , cannot 
Reſtore. 

2. How? 

Upon View. 

Upon Indiatment 2 

Muſt be ſufficient, 
Adhuc extra tenet. 

If Erroneous , may be ſuperſeded 
by the ſame Juſtice before Executed : 
Aſter it is Executed, then Re-reſtitu- 
_ in B. R, upon Indi&tment quaſh- 
cd. 


Reſti- 
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Reſtitution /ayed. 
By Certtorari. 
By quaſhing IndiQment. 
By pleading thereunto, which 
is nevertheleſs in diſcretion. 


Barretry. 


| 
| 
| 
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W2each of the Peace. 


Barretry. 


Riding Armed, 


” 


F JS} 
/ 


A 
Going Armed. 


Vid. Stat. 20 R.2.c.1. 7 R213 
2 E.2.c.3. Stat. Northampton. 


Nuſances. 
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Nuſances. 


Ridges Publick. 
| Are not chargeable upon a 

particular Perſon , but Ratione te- 
18. 

But of Common Right, repairable 
by the whole County. | 

The manner of Repairing directed 
by Stat.22 H.8.c.5. 


High. 
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High-ways. 


ſgh-ways: Provifions, 

1. For their P»larging and 
removing Trees within 200 Foot of 
either ſide. 

13 E.1.c,5. 
5 EL. c. 15. 
2. For their Amending vide the 
Stat, 
5 El. c. n3. 
29 Fl, c.5. 
2 © ;3P.M.c8. 
The Charge of Repair of High- 


ways lies of common right upon that 


Parith wherein they are, unleſs, 

I. A Special Preſcription caſt it 
upon another. 

2. Unleſs the Owner of the Land, 
in which they are, incloſe it, then it 
mult be caſt upon the Owner. 

Bus they that have Ditches on ci- 
ther fide ought to ſcour them, 8 Z. 


[ 5+ 
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Inns. 
Ale-houſes. 
Bawdy-houſes. 
Gaming:houſes. 


L Common 


[bi 
F',) | 
4 Common Inns. 
is 
WI I. Ny perſon may ere& 1 
TK; Common Inn, fo it be nat 
We ad nocumentum. 
x | x. In reſpe&t of their multitude, 
THE when there are cnough an: 
tt F cient Inns before. 
Wh 2. In reſpet of the inconve- 
{06 nience of the place or fitu- 
wt ation. 
i j 3+ In reſpe of Diſorders ther: 
[| N88 permitted. 
# Age | All which ate Common 
be," | Nuſances, and may be 
#11406 preſented and fined. 
Wh j 2. He that eres a Common lun, 
HP and refuſes to entertain Gueſts, may 
\i be Indifted and fined for the ſame. 
Wt! 3- If a Common Inn, contrary to 
j bl Statute, ſuffer perſons to tipple there 
Fi as Ale-houſes, he may be compelled 
:. to be bound , or may be ſuppreſſed 
j "= as Ale-houſes, or may be indicted at 
[' I Seſlions. 
$ 
FR Ale: 
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Ale-houſes. 


oY for Ale-houſes, tlie ſuppteſ: 
ſing of them,and the puniſhing 


of Tipling in them, 5 E. 6. c. 25. 


1 Fac.c. 9, 4 Jac.c. 5. 7 Jac. c. 10. 
21 Jar. £7. © Car. c. 4 3 Co. 


& 3- 

Ari Ale-houſe-keeper ſuppreſſed, 
according to the Star. of 5 E1.6.c.25. 
by two Juſtices; whereof one of the 
Quorum, cannot be allowed bur in 
open Seſſions. 

An Ale-houſe-keeper ſuppreſſed 
for the Offences 7 Fac. c.18. 2x Jac. 
c. 7. for ſuffering Tipling, or 7 Fac. 
c. 10. for ſelling leſs than is there 
direted, or 21 Fac. c. 7. for continti- 
ing drinking in another Ale-houlſe, 
or 21 Fac. tor being drunk , cannot 
be licenſed in three years, and if hs 
be, ſuch Licenle void. 

5&6 E.6, c.25, 

None to ſell Ale,&c.unlels licenſed 
in open Seſſions, or by ewo Juſtices, 
one of the (Quorum. 

L 2 Perſons 
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Ale-houſles. 
Perſons licenſed ro be bound by 


Recopg. not to keep unlawful Games, 


and for uſing good Order. 

Recog. return next Quarter Scf. 
ſions. 

Proceſs upon Recognizance at Sel: 
ſions. 

Perſons unlicenſed keeping Ale. 
houſe impriſoned by two Juſtices, 
one of the QQzoram, for three days, 
and till Recogn. given not to {ell 
Ale. 

Certificate of ſuch Recogn. Con: 
viction, and Fine 205. 

1 Jac. c 9. 

Ale men, Inn-kceper or Vidtualer 
ſuffering Inhabitant to ſit tippling, 
forfeit 10 5s. to the Poor. 

Conviction before one Juſtice,&c, 
by two Witneſſes. 

Penaltics levied by Conſtables, 
and Churchwardens by diſtreſs and 
ſale within ſix days. 

In default of diſtreſs Offender 
committed till payment per Juſtice. 

Conſtable, &c. neglecting to levy 
or ccrtifie default of diſtrels, forfeits 
49 5s. 


4 Jac, 


Raf Zo cow ca cou 


1ts 


4 Jac. c.5. 
Perſon drunk forfeits 5 5s. to be 


paid within a Week after Conviction, 
to the Poor: If neglet, levy by 
Diſtreſs, by Warrant from Juſtice : 
If not able ro pay,commir to Stocks 
for ſix hours. 

Conſtable negleQing duty, forfeits 
10 s. to the ule of the Poor. 

Any perſon /itting tippling, dwelz 
ling in the ſame Pariſh, forf. 3 5.4 4. 
to Poor, proved before Juſtice, levy 
per diſtreſs, and for want of diſtreſs 
commit per Juſtice to Houſe of Cor- 
rection. 

Second Offence , bound to good 
Behaviour. 

Conſtables, &c. bound by Oaths 
to preſent Offences. 

Puniſhment within ſix Months. 

21'Jac. c.7. 

Former act extend to Foreigners, 
as well as Inhabirants. 

One Witnels ſuffice ro convict, or 
view of Juſtice. 

Ale houſe ſupprels,nor licenſedfor, 
three years, p2r Stat. 7 Fac.c.10. . 


L 3 1 Car. 
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Ale-houles. 


x Car. cap. 4 Former Statute 
extend to Inn keepers and T3: 
verns. 


Offences 


te 
* | Offences not Capital by 
Statute. 


'$ == not Capital more par- 


ticularly by Statute. 


Forgery by Stat. 5 El. c.14. 


Perjury, and Subornation thereof, 
5 Elc.9. 


Champerty , Embracery and Maix- 
tenance, 32 #1.8c.9. 


L 4 In 


IST 


Offences not C.by Stat, 


Tngrofſing, Foreſtalling , and Re- 
grating, 5 E.6.C.14. 

Salt Victual within Statute. 

Apples and Cherries, &c. no Vi 
tual. 

Mault ſeems not , but Corn and 
Grain expreſly Vitual by 5 E4.6. 

A Stranger , or Subje& , bringing 
Vidctual into the Realm , may {ell 
them in groſs , but the Vendee can- 
not ; neither may any Merchant 
buy within the Realm , and fell in 
grols. 

Attempting to inhance the price 
of Merchandize, a kind of Fore- 
ſtalling, 

: ng Corn in the Sheaf, unlaw: 
ul. 


Alatters 


Matters of Religion. 


I. Eviling the Sacraments, Im- 

priſonment, Fine and Ran- 
ſom, x E,6.c. 1. Repealed, 1 Mac. 
revived x Elc.7. 

2. Not coming to Church to hear 
Common Prayer, by 5 E.6. c.1. ſub- 
jet to Church Cenſures. 

Nota3 FE. 6. c. 1. {etled a Book of 
Common Prayer ; Injoyned the uſe : 
Refuſing to uſe it , uſing other, or 
depraving it, Impriſonment for ſix 
Months for firſt Offence , twelve 
Months for ſecond, during life for 
third. 

FE. 6.c. 1. Alters the Prayers ; 
but applies the Penalty to the new 
Book. 

Nota, Repeal 1 Ma.that Repealed 
I Fac.c.25. 

x El. c, 2. EnaQts the uſe of the 
Book of 5 E.6.with ſome Alterations. 

Any that, 

1. Refuſe to uſeit : 
2. Ule another form: 
3.Deprave 
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Watters of Religion, 


3. Deprave it. 

S. If Spiritual, ſix Months Impri- 
ſonment firſt Offence, one years 
Impriſonment ſecond Offence, Depri- 
vation third Offence. 

If Lay, firſt Offence 12 Months 
Imprifonment, ſecond Offence during 
life. 

Depraving Book of Common 
Prayer , firſt Offence 100 Marks, 
ſecond Offence 400 Marks , «third 
Offence forfeit Goods and Imprifon: 
ment during lite. 

8 Fl. c. 1. touching Conſecrating 
Pithops 

Concerning repair to Church. 

x El. 2. Every Sunday and Holy: 
day, ſub pena 12 d. per diem. 

S. 23 ELc. 1. 201. per menſem 
for abſenting ; and if ablent twelye 
Months upon Certificate, bound to 
good Behaviour. 

29 El. c. 2. Conviction of Recu: 
ſancy. 

35 F/. c.1. Penalty of diſſuading 
from Church , holding of Conven- 
ticles, commit to Priſon without 
bail until Conformity. 


Non- 


Patters of Religion. 


Nonconformity within three 
Months after Convidtion , ſhall ab- 
jure the Realm. 

Not departing , or returning, Fes 
lony without benefit of Clergy. 

Submitting, diſcharged of the Pe: 
nalty by this Act. 

Relapſing loſeth the benefit of 
the Submiſſion. 

Ten pounds per menſem for every 
perſon retaining or relieving Recuſant 
after Notice. 

Cap. 2. Recufants not to remove 
five Mjles from dwelling. 

I Fac. c. 4. Conformable Heir of 
a Recuſant diſcharged : Third part 
diſcharged of forfciture. 

Penalty of ſending Children to 
Seminaries. 

3 Jac.c.4 & 5.Penalty for refuſing 
Oath of Supremacy. 

1EL.c.1. 
5 El.c.x. 
Of Obedience, 
3 Jac. c.4. 
7 Jac. c.6. 


Rings 
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King's Bench, 


Ow we come to conſider of 
the Proceeding againſt a party 
tor Felony, and therein, 

r. Concerning the Juriſdifion or 
Court wherein Proceedings are to be 
had in Capital Cauſes; and thoſe 
are piincipally, 

1. The King's Bench. 

2. Juſtices of Gaol Delivery. 

3- Juſtices of Oyer and Ter- 
miner and Aſſizes. 

4. The Sheriff and Coroner. 

5. The Lord Steward of the 

Houſhold. 

The King's Bench, the Supream 
Court of Criminal Juriſdition. It 
is a Court of Oycr and Terminer, 
Gaol Delivery, and Eyre', in that 
County where ir ſits. 

By the coming of the King's Bench 
into any County, during the ſitting 
thereof in that County , all power 
and proceedings of Commiſlioners 
of Oyer and Terminer is ſuſpended. 

But 
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King's Bench, 157 


But a Special Commiſſion of Oyer ©. PC. p.27. 
and Terminer bearing 7eſte in the 
Term may be granted ; and King's 
Bench may adjourn , and then they 
may fir. 
Where the King's Bench proceeds 
upon an Offence committed in the 
ſame County, there need not fifteen 
days between the Teſte and Return 
of the Yenire facias : But if they 
proceed upon a Cauſe remoyed by , ,, ..,, 
—_ , they muſt haye fifteen car's Cafe. 
ays. 


CO—E—I——o—oog— OI OT” 


Pr op 
PP, ww —_ oe re 


wot gp oy na-tage 
Bas 3) ad f —7 > 
# 


AIG +... 


Ga ol De l Very: 


x. JF 'He Juſtices of Peace ought 

to deliver the Inditments 
not determined unto rhole Judges, 
and they may Arraign any perſon in 
Priſon upon them: 

2. They may take Indictments 
againſt any perſon in Priſon, and (6 
may Juſtices of Oyer and Terminer, 
z?nd herein they have a concurrent 
Juriſdiction, 

3- They may take a Pannel re- 
turned by the Sheriff without a 
Preceprt. 

4. They may deliver by Procla: 
mation perſons ſuſpeed,where there 
is no Evidence to indict them. 

5. May award Execution of per- 
{ons in Priſon utlawed before Juſtices 
of Peace, 

6. May aſlign Coroner to an Ap- 

al, and make Proceſs againſt rhe 
Appellee in a Foreign County. 

7. May puniſh thoſe rhat unduly 
bail Priſoners, Stat. de Finibus, . 1 & 
2 Ph. & Ma. c.13. 

8. May 


Gaol Delivery. 


8. May deliver the Gaol of per- 
fons committed for High Treaſon. 

9. May receive Appeals by Bill 
againſt perſons in Prilon. 

10. By Stat. 9 E.3.15, muſt ſend 
their Records into the Treaſury of 
che Exchequer at Michaelmas. 

17. Others may beadded to the 
former Commiſſion by Commiſlion 
of Aſlociation, or their power com- 
mitted to fewer by-S; no onnes. 

12, By Stat. 2 & 3 Pb. & Ma. 
c.18. a General Commillion of Gaol 
Delivery through the County de- 
rermines not a Special Commifſion 
granted in a Corporation,&c. parcel 
thereof. 

13. By Stet. x F. 6. c: 7. the 
ſ{ublequent Commilſſioners of Gaol 
Delivery , power to give Judgment 
upon ſuch as were Repricved before 
Judgment by former Commiſſioners 
and Proceſs betore any former Com- 
miſſioners of Peace, Gaol Dclivery, 
Oyer and T:rminer , or others noc 
diſcontinued by granting new Com- 
miſſions. 

If a Priſoner be bailed, he is yer 

Iſt 


153 


: 
| 
| 
| 


py 4 => « 1 
PRESS apts 
CIS 


- - J = 4 - 
A : . ſ-. - La -: 
oC - 
__—_ EO IPL. x S 
————— X yen tn e—ngptmeed ” Pr one <Lr oeov#, cr dt 
o _ — a = — 


OW 
ap ge 


Emerge rrp woe 


LS reload IS: 


bn —_ 


——_— 
Bag 


- 
BeO = db Swtoa. * 


—_— -_— : - on 
a . 
Ms + % AL Py 


x. 4266 Rad 
fs & 4 4 


*_ - 


160 


Cr. Jur.226. 


Gaol Delivery. 


in Priſon to be Arraigned before 
theſe Juſtices, for he is a Priſoner: 
contrary in caſe of Mainprize,z 1 7. 
7.33- 9 £42. 39 1.6.27. 

Although their Commiſſion de- 
termine with their Seſſion, atter they 
are gone, they may command a Re- 
prieve or Execution, Dyer 205. 

Licet ſoit ad Gaolum deliberandam 
hac wice uncore pnt” adjourner lour 
Commiſſon. Cr.Jur.226. 

Commiſſion d'Oyer & Terminer, & 
Gaol Delivery , put” Eſtoyer enſemble, 
Ibid.Bro.Commillion 24. 

Fuſtices de Gaol Delivery & Oyer 
& 7erminer , put” enquire per ambi- 
deux powers , and make up their Re: 
cords accordingly, 9 H.7. 9g. Cr. Jur. 


226. 


Oyer 


AX P33 O59 ty, 65 —- 


Oyer and Terminer. 


I. He Juſtices Authority muſt 

be by Commiſſion , and 
not by Writ , otherwiſe their Pro- 
ceedings void. 42 Af. 12. 

2. They cannot proceed but upon 
an Inditment taken before them- 
ſelves. 

3- By good Opinion they may 
proceed the fame Day or Seſſion 
againſt a party Indicted before them. 
Nota le contrar ad eſtre adjudge. 

4. Where Offences are limited to 
be heard and determined in any 
Court of Record, generally it may 
be heard and determined by them. 
Quere, tor Gregory's Cale contra. 
Vid. Dyer 236. 

5. Others may be added, or their 
Power contracted by Aſſociation, or 
$i non omnes, as before. 

6. One ſitring without Adjourn- 
ment determines their Commiſion, 


M 7.Juſtices 
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Dyer and Terminer, 


7, Juſtices of Oyer and Terminer, 
or of Pcace, cannot aſſign a Coro- 
ner, as Juſtices of Gaol Delivery 
may. 

8. By Stat. 9 E.3. they are alf 
to ſend their Records determined intg 
the Exchequer. 

9. A Superſedeas ſuſpends their 
power, and a Procedendo revives it; 
but a new Commiſſion determines 
it; the like of Commiſſion of Nij 
prias,&c. but it determines not with: 
out Notice. 

1. By ſhewing the new Com- 


miſſion. 

2. Oc proclaiming it in the 
County. 

3- Or Scſſions held by ney 
Commillion. 


10. An Award upon the Roll not 
ſufficient to return a Jury , but a 
Precept under Seal of the Commil- 
ſioners. 

11. And Nota, That a Special 
Commiſſion of Oyer and Terminer 
may be granted to fit in one County 
to hear and deterniine Treaſons, &c. 
in another, but then the ay 
mu 


Oper and Yerminer, 


muſt be found in proper County , 
and the Trial by Jurors of proper 
County. C:PC.fo.27, 


M 2 Fuſtices 
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Fuſtices of Aſſuz;e. 


Y Stat. 27 E. 1. c. 3. de finiby 

Juſtices of Afſize have power 

to deliver Gaols of Felons and Mur. 
therers. 

And by ſome Opinion they may 
do it virtute Officiz , without any 
Special Commilſion. S.PC.c. 5. 

But in caſe of Counterfeiting 
Coin,&c, upon Stat. 3 #5. Stat., 
c. 7. they muſt have a Special Com: 
miſtion. 


p Fuſtice, 


65 
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Fuſtices of Peace. 


| | He Statute of 18 E. 3. c. 2, 
gives them power by Com- 
miſſion to hear and determine Fes 


lonies and Treſpaſſes againſt the 
Peace. 


But then there muſt be a ſpecial s.PCL:.c. 5. 


Clauſe in their Commiſſion, Necnou 
ad and” & terminand” felonias , &c. 
Otherwiſe they cannot do ir. 

Yet that Clauſe doth nor in pro- 
priety make the Juſtices of Peace 
Juſtices of Oyer and Terminer , be- 
cauſe thar it is a diſtindt Commiſliz 
on ; and therefore a Statute, as that 
of 5 EL. c. 14. limiting Forgery toy cp... 
be heard and Dramas F - Ju: 
ſtices of Oycr and Terminer , gives 9 8p-118- 
not the power therein to Juſtices of 
Peace ; bur the Juſtices ot the King's 
Bench are Juſtices of Oyecr and Ter: 
miner within this Statute. 

By force of the general words of 
their Commiſſion , they may en py, 57. 
quire of Murther at their Seſlions ; 
tor though by Srat. 6 Z.r. c. 9. 
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Juſtices of Peace. 


and 4 EF. 3. Murthers and othet 
Homicides muſt ſtay till Gaol Deli- 
yery ; yet the Szat. of 18 E. 3. 
£2. J4E.3.c.1. 17 R. 2. c 10, 
hath enlarged their Commiſſion and 
Power. 

Yer in reſpedt the Szat. 1 & 2 Ph, 
& Ma. 13. directs Juſtices of Peace 
to take Examinations in Caſes of 
Homicide and other Felonies, and to 
certific them to the Juſtices of Gaol 
Delivery : In point of Diſcretion they 
do forbear to proceed to determine 
preat Felonies. 

But for Petit Larceny, and other 
ſmall Felonies, they uſe to bind oyer 
the Proſecutor to the Seſſions. 

The Juſtices of Peace may pro- 
ceed upon Indictments taken before 
themſelves, or former Juſtices of 
Peace : bur cannot proceed upon 
Inditments before Coroner, or Oycr 
and Terminer ; but Juſtices of Gaol 
Delivery may ; and the Juſtices of 
Peace are to deliver the Inditments 
taken before them to the Juſtices 
ot Gaol Deliyery,, by Stat. 4 E. 3. 


C2, 
They 
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Juſtices of Peace, 


They cannot deliver perſons ſuf. Crom: & g. 


pet by Proclamation, as Juſtices of 
Gaol Delivery may. 

In Caſes of Felonies by Statute 
limited to be heard before Juſtices 
of Peace, they may proceed ar Sel: 
ſions; and conſequently may bind 
over Informers,and certifice Examina- 
nations at Seſſions. 

Burt ſuch Felonies by Statute as 
are ſpecially limited to Juſtices of 
Oyer and Terminer , or other Juſti- 
ces and not to them, the Juſtices of 
Peace cannot proceed to take In- 
dictments , as upon Stat. 3 H, 7. 
c. 18. for contriving to deſtroy the 
King,&c, upon Star. 33 8. c. 12. 
Murtherers in the King's Palace ; 
upon Stat. 8 FH, 6. c. 12. of razing 
or imbezelling Records ; upon Sar. 
5 EI. c. of Forgery ; upon Sat. 
i3 Z7.6. c, 1, ſecret imbezelling 
goods, &c. up Stat. 2 & 3 £4. 6. 
c. 24. ſtriken in one City, and dies 
in another, or acceſſory in another 
County. 


But in the 1former caſes it ſeems n:; <.: -, 


they may take the Examinations, 
M 4 and 
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Dal.c .95. 


Dal.c. 2. 


Juſtices of Peace, 


and commit the Offenders, and bind 
over Proſecutors. 

If any Inditment be taken before 
Juſtices of Oyer and Terminer, Gaol 
Delivery, or Corozer, they cannot 
proceed upon them ; but upon In- 
ditments taken before the Sheriff 
in his Turn, they may procced by 
Stat. x E.4.c.2. - 

In caſes of Treaſon, Miſpriſion of 
Treaſon or Premunire , regularly 
Juſtices of Peace have no JuriſdiQi- 
on ; yet two'things may be done: 

x. In any caſe of Treaſon, becauſe 
it is a breach of the Peace,they may 
upon complaint impriſon Offenders, 
take Examinations, bind Proſecutors 
over, and certifie their Proceedings 
into King's Bench or Gaol Delivery. 

2. In ſome caſes they are enabled 
to take Indidtments, but not to hear 
and determine the ſame, but certifie 
the ſame into the King's Bench, upon 
Stat. of 5 & 23 EL.” © 

1. Maintainer 'of Authority of 
the See of Rome, 
2. Obtaining Bulls,&rc: 


3.With- 


—_— —_ oa _ +. _- 
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Yultices of Peace. 


3. Withdrawing from Allegi- 
ance. 
4- Bringing in Agnus Dez, &c. 
A perſon bringing one before 2 
Juſtice, ſuſpe of Felony, and refu- 
ſing to be bound to proſecute , may 
be Committed , if it appear he can 
teſtifie marerially. 
They may Enquire of any Felony 
within the County, though within 
the Verge. 4 RWigg's Cale. 


Coroner, 
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Coroner, 


Ath power in three Caſes: 


1. To take Indiments of 
Death; but this he can only do 


ſuper viſum corporis, otherwiſe void, 


Hence, 
x. If the Body be interred be. 


St.PC.f.s 2. 


2. 


fore he come, the Townſhip 
amerced, and he muſt di 
up the Body ; ſo if the 
Townſhip ſuffer the Body 
to lie long to PutrefaQtion, 
without ſending for the Co- 
roner: The like of one dying 
in Priſon. 

If the Coroner be remils, 
and comes not being ſent 
for , he ſhall be fined and 
impriſoned. 


. He may enquire of flight, 


and ſuch Preſentment not 
Travyerlable. 


4. If the Body cannot be ſeen 


the Juſtices of the Peace 
may enquire thereof. 


Nota, 
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Nota, The Record of the Coroner 
js of great Authority ; if he Record a 
Confeſſion of a Felony by Approver, 
or a Confeſſion of breach of Priſon, 
or an Abjuration,it ſhall not be Tra- 
verſed. 

s. Jury dnt” Coroner acquit perſon 
occiſe dnt” enquire quis vecidit 11E 4. 
3. 14 H.7.2. 

And it ſeems by ſome he hath 
power ſro enquire of Rape, Breach 
of Priſon. 

He hath Juriſdition upon Arms 
of the Sea, where a man may ſee 
from ſide to ſide. 

2. Concerning Appeals. 

The Coroner , together with the 
Sherift, hath power in the County 
Court to receive Appeals of Robbe-..,.. ., 
ry and other Felonies : But then it 
muſt be of a Felony in the ſame 
County : Upon this Appeal they may 
grant Proceſs till Uclary; but it ſeems 
they cannot ſend an Fxigent,becauſe 
prohibited by Szat.of Mag.Chart.c.17. 


Such Appeal may be by Bill ; and *-*C #054 


it may be removed into King's Bench 
by Certiorari, but it muſt iſſue both 
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StPCf.s 3. 


Co2oner. 


to Sheriff and Coroner, and not to 
Sheriff only. 

It appears by Star. 3 Z7.7.c.r.That 
an Appeal of Murther by Bill , lies 
before Sheriff and Coroner. 

3- The Coroner alone may take 
the Appeal of any Approver of a 
Felony in any County. 

Bur then he cannot make Proceſs 
thereupon, but enter it in his Roll, 
and ſend it to the Juſtices of Gaol 
Delivery, who thereupon may iſſue 
their Proceſs to the Sheriff of the 
forcign County, to take the Appel- 
lee. 

4. To take the Abjuration of him 
that acknowledgesa Felony done in 
the ſame County, or any other. 

And note, That though more Co- 
roners than onein any County, yet 
any one may exerciſe any of the 
Powers before. 

But the Preſentment of him that 
is firſt taken ſtands. 


Sheriff. 


Sheriff. 


He Power of the Sheriff to 

take Inditments, was cither 
virtute Commiſſonis , which is taken 
away by the Stat.28 E.3.c.9. 


Offcti ; in his Turn: wherein, 


; 
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1. The Turns muſt be held i»fra-SPC. £44. 


menſem Paſche & Michaels; other- 
wiſe the Inditments there are void 
per Stat. 31 E.3.c.14. 

2. The IndiAtments muſt be un- 
der Seal of the Jury by Statute of 
Weſtm. 2. c. 1 + indented per Stat. 
1E,3.c.17. and the ſame for Lords 
of Franchiſes. 

3. The IndiQtors muſt be of good 
Name,having 20 5s. Freehold,or 26 5. 
8 d, Copyhold ; otherwiſe Sheriff 
puniſhable by Szat.1 R.3.c. 4. 

4. The Turn can take no IndiCt- 
ment but of that which is Felony by 
Common Law, or of ſuch Matters 
as are particularly by A of Parlia- 
ment limited to them , and _ 
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Turn. 


fore an Inditment of Rape void 
there. 

5. Upon any Indictment of Felo- 
ny before the Sheriff in his Turn, 
they can make out no Proceſs, but 
muſt ſend them ro the Juſtices of 
Peace, who have power to proceed 
thereupon as if taken before them: 
ſelves, by Stat. 1 E 4. c.2. 


Conrt- 


-_ — ww 7 _ =” 


He Court-Leet hath in efftet 
the ſame JuriſdiQtion with the 
Turn ; but Preſentments of Felony 
before them are to be ſent before 
Juſtices of Gaol Delivery. 3 #7.4.18. 
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T he means of bringing Ca- 
pital Offenders to Trial, 


Aving conſidered the Courts 

of Juſtice, now we come to 

confider the means of bringing Ca 

pital Offenders to : their 'Trial ; and 

that is Regularly by one of thel: 
three ways ; 


Appeal. 
Approver. 
Indictment. 


And herein ſome things are proper 
to each proceeding. 

s. Some things are common to 
them all, which come to be conſi- 
dered after Particulars, proper to 
either, diſpatched,viz. 

Proceſs. 

Arraignment; and therein of Prin- 

cipal and Acceſſory. 

Demeanour of the Party Ar- 

raigned ;; 
Standing 


Capital Offenders to trial. x77 


Standing Mute. 
Confeſling. 
Pleading and Pleas. 


Declinatory, 
Sanctuary. 
Clergy. 


In Bar, 
Pardon. 
Auterfoits Acquit, 
Auterfoits Convilt. 


To the Felony, 
Trial, 
By-Batcel. 
By Jury, and therein 
Proceſs againſt the 
Jury. 
Challenge. 
Evidence. 
Verdict. 
By Peers, in cale of 
Nobility. 


N Judg- 


Execution. 
Reprieve. 
Falſifier, 
By Error. 
By Plea. 


Judgment in the ſeyeral Caſcs 
Capital. 
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Appeal, 


Ppeals in reſpe& of the manner 


| of proceeding, are of two 
kinds 


x. By Writ. 
2. By Bill. 


Touching Appeals by Bill, they 
may be proſecuted. 

r. In the King's Bench againſt 
any that is in cu/todia Mareſcallt, or 
let to bail: they are the Sovereign 
Coroners, 

2. In the Court before Commiſ: 
floners of Gaol Delivery againſt a 
Priſoner, or one let to bail, but not, 
of one let to Mainprize. 

But if one of the Appellees abſent, 
remove in B. BR. by Certiorarz. 

3. By ſome other Juſtices of 
Peace, quod Quere 44 E. 3. Coron 


95. 

4. Before Sherift and Coroner, as 
before ; and it may be remoyed by 
Certiorari in B.R. 3 F.7.c. 1. 

N 2 5,Þe- 
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Appeal, 


5. Before the Conſtable and Mar- 
ſhal, of a Felony done out of the 
Realm, 1 ZZ.4.c.14. 

In relation to the Matter. 

Appeals are in Matter, 

1. Not Capital, as an Appeal of 
Maihem, which may be commenced 
in King's Bench, Gaol Delivery, or 
before Coroner and Sheriff. 

This, though it be felonice; yetis 
bur aTreſpaſs in its Nature and Judy: 
ment. 

2. Capital; and that cither, 

1. Of Treaſon; but this ouſted 
by Stat. x H.4.c.14. 
2. Of Felony; and theſe of three 
kinds : 
x. Of Death, 
2. Of Larceny. 
3: Of Rape, 


a» 


Appeal of Death. 


"I N Appeal of Death is either by 
the Wite or Keir. 
I. Appeal of Death by the Wife ; 
and therein theſe requz/ire : 

1. She ought to be a Wife de 
jure, and not de fatto on- 
ly; and therefore ne unque 
accouple a good Plca. 

2. But the need not be dow- 
able; for if the had Elo- 
ped, or the Husband b:zen 
Artaint; yet ſhe may have 
an Appcal of his death. . 

3- She ought to continue his 
Widow ; for it ſhe marry 
before, or pending the Ap- 
peal, the Apveal fails for 
ever ; or if the marry aiter 
Judgment, ſhe cannot have 
Execution. 

2, Appeal of Death by the FH-ir. 

1. If the dead hath a Wiſe, the 
Heir ſhall not have Appeal 
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Appeal, 
kill the Husband, there the 


Heir ſhall have an Ap. 


peal. 


2. He muſt be Heir by courſe 


of Common Law ; this hath 
theſe Exceptions : 


1. Where Heir is diſabled by 


Attaindcr. 


2. Where the Appeal is againſt 


the Heir ; in theſe caſes it 
goes to the next Heir, as if 
the other were dead without 
Iflue. 

It muſt be by Heir that was 
Heir at time of death of 
Anceſtor ; for if he die 
within the year before , or 


after Appeal commenced, it 
is loſt. 


But it ſeems, if the Heir having 


Judgment die, his Heir may 
have Execution. 

It muſt be an Heir and 
Male ; Nullus capiatur 
propr Appellum famine 
alterius quam wviri ſui : But 
if he be Heir, and Male, 
though he derive through 
| Females, 


Appeal. 


Females , he may have an © -* 


Appeal. 


5. A man above Seventy , or 
an Infant, may haye Ap- 


peal ; but no Battel waged, 
and adjudged of late times 
the Parol ſhall not Demur. 
Sed Quere. 


But an Idior, Monk, or Man 


mute, ſhall have no Appeal, 
neither of death, nor other- 
wile. 


And Note, the Appeal of death CfC - 


muſt be within year and 
day after death by Sar. 
3£.6. c.24. {triken in one 
County , and dies in ano- 
ther; or Accellory in one 
County, to death in ano- 
ther: Appeal brought where 
party died. 


N 4 Appeal 
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Appeal. 


Appeal of Robbery. | 


Servant robbed, Maſter or Servant 
may have Appeal. 

Bur Teſtator robbed , Executors 
ſhall not have Appeal. 

Villain ſhall not have Appeal of 
Robbery againſt his Lord ; contra 
of Death, 

Two joint Owners robbed , Sur- 
vivor ſhall have Appeal. 

A Woman or Infant ſhall have an 
Appcal of Robbery. 

If a man be robbed at ſeveral times, 
he muſt put all into one Appeal. 

What omitted is Confiſcate. 

The Appeal affirms the continu- 
ation of the property. Therefore if 
A. rob B. in the County of S. and 
go with the Goods into the County 
of D. an Appeal of Larceny lies in 
the County of D. but not of Rob- 
bery, for that is upon a taking from 
the pcrſon. 

if 4. be robbed by B. who is rob- 
bed by C, 4. may have an Appeal 
of Larceny againſt C. 

BY | This 


Appeal. 


This Appeal may be proſecuted 
in a year, two, or three, if there was 
freſh Suit ; and the judging of- freſh 
Suit lies in the diſcretion of the 
Court. 

And Note, This, or any other 
Appeal lies againſt an Infant, againſt 
a Monk, without naming his Sove- 
rcign, againſt a Feme coyert wirhout 
naming her Husband. 
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Appeal. 


Appeal of Rape. 


Appeal of Rape. 

1. Lies for the party raviſhed. 

2. Bur if ſhe conſented to the 
Rape afterwards, then by Szat.6 R. 
>.c. it is given to the Husband ; if 
none, to the Father; if none, to the 
Heir, whether Male or Female. 

If ſhe he taken in one County, 
and raviſhed in another, the Appeal 
of Rape lies in that County where 
actually raviſhed. 

Although by Stat. W. x. c. 13, 
whereby Rape was turned into Tret- 
paſs, forty days is limited for her 
Suit; yer it being again made Felony 
by Stat, IF. 2.c.and no time limited 
tor it, it may be brought in any rea- 
ſonable time. 


\ 


Proceſs 


Proceſs in Appeal. 


Concerning Proceſs in Appeals, 
vi. infra Procels in general , becauſe 
many things therein common to 
Appeals and Indiftments. 


The Count in an Appeal. 


x. The Plaintiff in his Appeal 
muſt mention the place and day ; 
need not mention the hour ; and 
though day be miſtaken, not mate- 
rial upon Evidence. 

2. Ir ſufficeth for Plaintiff to 
count againſt Defendant, according 
to the conſtrution that the Law 
maketh upon the Fact. 

* If A.B. and C. preſent, and B. 
only ſtrike the mortal ſtroke, he 
may count againſt them all , that 
they ſtrook : So in Rape. 

3. An Appeal by Heir ought! to 
ſhew Coment. 

4. In Appeal of Rape , felonice 
rapuit ſufficient, withour ſaying car- 
naliter cognovit, vid.1 1s F141. 

5. In 


Lt 


5. In Appeal againſt 4.B.and C. 4. 
only appears, he muſt count againſt 
all by the better Opinion, 

6. Ar this day but one Appeal 
againſt all Principals and Acceſſories, 
and if an Appeal be againſt 4. and | 
Þ he is attaint or acquit , or Plaintiff i 
\ non-ſuit, he cannot have another | 
y; Appeal againſt B. Butif Acceſſory | 
_ in one County to Felony in another, | 
Hy there ſeveral Appeals againſt Princi- 
| pal and Acceſſories. 
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Pleas to the Writ aud in Bar. 


Writ of Appeal abate, 

x, For inſufficiency in the Writ, 
_ as wanting rapu#t, falſe Latin, &zc. 

2. Multiplicity of Action; a ſe- 
cond .Writ of Appeal purchaſed , 
pending a former Writ abates ; bur 
if pending a former in the County 
abates not. 

Bur if the firſt Appeal by Bill be 
removed into the Bench by Certio- 
rari, and the Plaintiff had appeared 
thereupon, and counted, abates the 
{econd Writ. 

Nul tiel in rerum natura , as one 
- the Defendants, abates vers torts, 

- 


Pleas 
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Appeal, 


Pleas in Bar. 


Vid. infra in ceo general Title, agg 
Autrefoits Convit or Acquit. 

1. He may plead any thing 
whereby it appears the Plaintiff is 
not intituled to the Appeal, de gw 
v. ſupra. 

2, Nonſuit in a former Appeal 
after Declaration, ſo of a Retrax7r. 

3. The Plaintiff brought an Ap- 
peal of the ſame Felony againſt ano- 
ther, who was acquit or attaint at his 
Suit. 

4. Plaintiff hath releaſed to De- 
fendant; bur if Appeal againſt Dji- 
vorce , a Releaſe or Retraxit as to 
one, no bar tor the other. 

5. If Defendant plead in Bar, he 
may alſo plead over to the Felony, 
and it ſhall not be double. 

1. But in caſe of a Releaſe 
pleaded, he ſhall not plead 
over to the Felony, becauſe 
repugnant. 


2.In 


S 
0 


Appeal. 


2. In caſe of Villenage pteaded 
he ſhall not plead to the 


Felony, becauſe Infranchiſc- 


ment ; yet if that bar found 
againſt him, he may plead 
Not Guilty ; and fo in any 
other caſe where he pleads 
in bar without pleading 
over, except Releaſe. 


Approver. 
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C.PCc.65. 


S.PC. f.142. 


Approver. 


I, Hat it is to be an Ap 
prover ? 

A perſon indifted of Treaſon or 
Felony not diſabled to accule before 
competent Judges , confeſſing the 
Indictment, and ſworn to reveal all 
Treaſons and Felonies he knows, 
and then before a Coroner entring 
his Appeal againſt participes Cri- 
minis in the Indictment within the 
Realm. 

2. Who may be an Approver,and 
who not ? 

1. A Pecr of the Realm cannot 
be an Approver. 

2, A perſon Attaint cannot be 
an Approver; nor a per- 
ſon out of Priſon, though 
indicted. 

3- A Woman, Infant, Idiot, 
Non compos, Clerk , cannot 
be Approver. 

4. But a Man above ſeventy, 
or maim:d may, but he 


ſhall not wage Batcel. 
5. Clerk 


Appzovber. 


5. Clerk Conyidt may. 


3. In what caſes? 


r. None can approve but an 
indicted ; and therefore if 
only in Priſon upon ſuſpici- 
on, he may indeed confels 
the Felony, but ſuch Con- 
feſlion amounteth not to 
an Atrainder or ConviCti- 
on, though it be an Evi- 
dence, and therefore cannot 
approve. 

2. The Appellee in Appeal 
cannot be an Approver. 

3. Appelice of Approver can- 
not be Approver, for that 
would be infinire. 

4: Though a perſon Indicted 
approve , yet if after an 
Appeal be againſt him, the 
Approvement ceaſeth, 

5. He that hath once pleaded 
to the. Felony cannot be 
Approver, but ſhall be 
hanged , for he is found 
falſe, 


4 Of what Offences ? 
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App2over. 


It muſt be only of the Offences 
contained in the Indictment, be it 
Felony or Treaſon, and therefore 
not of another Offence , nor of an 
Acceſſory before or after to the 
ſame Offence ; yet his Oath general, 
therefore as to other Offences , it is 
but a DeteCtion , not an approve- 
ment. 

5. Before whom ? 

Before ſuch Judges only as can 
aſſign a Coroner , as King's Bench, 
Gaol Delivery, Oyer and Terminer, 
High Steward ; but not before Ju- 
ſtices of Peace, Court Baron , or 
County Court. . 

Bur it is in the diſcretion of the 
Court cither to ſuffer him to be Ap- 
prover , or to reſpit Judgment and 
Execution, till he hath Convicted all 
his Partners: 

6. How Demeſned after. Appeal? 

1. Aiter Felony confeſicd up 
on the Arraignment, a Co- 
roner aſſigned and {worn 
in Court to diſcover Offen- 
ders: 


2. A 


Appzover. 


2. A day prefixd , within 
which he is to perfect his 
Appeal before the Coroner , 
and in every of thoſe days 
he muſt Appeal ; for if he 
fail in any , and the Coro- 
ner record it, he is ro be 
hanged. 


The time limiced to perfeRt 


his Appeal by 5 E. 2. c. 34. 
is three days, bur that Re- 
pealed 15 F-2. 

- During the time limited 
for his Appeal , he ſhall be 
at large, and have 1 4. per 


diem till his Appeal finiſh- 
d 


ed. 
. If he Appeal perſons be- 
yond Sea, or ſuch as are not 
in rerum natera, and that 
appear by Teſtimony of 
Country, or by Recorn of 
Sheriff quod non fuit invent”, 
he ſhall be hanged. 
. After his Appeal form 
before the Coroner, he mu 
repeat it verbatim before 
the Court; and if he tail 
O 2 thereof, 


195 


| 
| 
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Appzover. 


thereof, and the Coroner 
Record it, he ſhall be hang- |} | 


rt 
ws 1171 7. Proceſs in Appeal. | 
MÞ'd ji 1. In the fame County the 
{0 ite Coroner may award Proceſs 

| tothe Sheriff, till Exigent. 


{Hm 2. It Appellee be in a forcign 

! lt County , then the Judges 

hp before whom the Appeal is, 
4 


© Ow. © RV" wo 


m1; may grant Proceſs, viz.B. R, 
Fi 1; SPCL146. or 1tineraut by Common 
With 1 Law ; and by Statate of 
Mk 28 Ed. 1. de Appellatis, the 
Why 34: | Juſtices of Gaol Delivery 
Wee 1: may ſend Proceſs into a 
Wh wh Foreign County , as well to 
{180 apprehend the Appellee , as 
It ": a Venire facias to try the 
' A OR04 Ifue. 

Wat 8. Proceeding upon Trial. 

VAR: The Appelice may put himſelf 
f Flt upon the Country, or wage Battel, 

We It five Appellees, and they wage 

Th Batte!, he muſt fight them all. 

ER 5: It rwo Approvers againſt one Ap- 
Bt + pellee, it the Appellee vanquiſh rhe 
iN " firſt, he is acquitted againſt the reſt : 


I HE though 


Ch oo) Wu ow TY CD FO =” &S 


App2over, 


though Appellor retra&t his Appeal, 
or be vanquiſhed ; yet if the Offence 
be within Clergy , he ſhall have it; 
and {o of the Appellee. 

9. Proceeding after Trial. 

If the Appellor convict the Ap- 
pellee , either by Battel or Verdict, 
the King ex merito juſtiti# is to par- 
don him; and from the time of his 
Appeal till his Pardon or Conviction, 
ought to have wages. 
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Inditments. 


Heſe things conſiderable ; 

1. Where an Inditment re- 
quiſite in eaſes Capital , and where 
not. 

2. What the quality of IndiQors, 

3- Ot what Matters they may 
Enquire. | 

4- Before whom found. 

5. Whar requiſite in the manner of 
them. 

1. Where an Inditment requiſite 
for a party to be Arraigned at the 
King's Suit. 

1. By the Ancient Law, if a 
man was taken in Larceny with the 
manner , and that brought into 
Court with the Priſoner, the Priſoner 
ſhould be Arraigned thereupon 
without any Indictment. Stat. PC. 
f.148. | 

And ſuch was the uſe of thoſe 
Manors that had Infangthef. 721d. 
f-2y. Vid. 1 E. 3-17- 17 Af: 49. but 
this diſuſed- | 


2 it 


as Kc a8 6o aa aa NR z,.aa @© 


Jindictments, 


2 If Treſpaſs be brought Je mu- SPCf54- 


liere abdufta cum bonis viri, and the 
Defendant found Guilty*: Or if in 
Treſpaſs for Goods the Defendant 
be found that he ſtole them ; this in 
the King's Bench equivalent to an 
Indiftment, and the Defendant pur 
to anſwer to the Felony. 

3- In ſome Caſes upon Appeals, 
by Appellors or Approvers not pro- 
ſecuting , &c- the Defendant ar- 
raigned ac the King's Suit; becauſe 
it carries a preſumption of Truth; 
and therefore if the Defcndant be 
both Appealed and Indicted upon a 
Non-proſecution of the Appeal, the 
party ſhall be arraigned upon the Ap- 
peal,not the Indictment. 4 E4-10- 

Wherein, 


I. If the Plaintiff in Appeal by sxc, £148. 


Writ be Nonſuit before Declarati- 
on, he ſhall not be arraigned at the 
King's Suit- 1- Becauſe no certainz 
ty. 2. The Writ may be at ano- 
thers Suir , but if ic be by Bill e&i- 
ther by Appellor or Approver, it 
{eems he ſhall, becauſe the certainty 
appeafs ; therefore in the former 

O 4 Caſe, 
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Jndictments. 


Caſe, if there be no Inditment 
againſt him, he is diſmiſſed. 

2, If the Plajntifft releafe his Ap- 
peal after he hath commenced ir, 
the party ſhall be arraigned ar King's 
Suit : But if before ir was com- 
menced , then not ; becauſe it was 
never well commenced. 

3. If the Plaintiff or Approver, 
after Appeal commenced, confels it 
falſe, or take to his Clergy, or wave 
his Appeal, yer arraigned at the 
Suit of the King : But if the Appro- 
ver after Battel joyned do in the 
field confels ir falſe, the Appellor 
hang'd, and the Appellee diſcharged, 
becauſe amounts to a vanquiſhment. 

4. If the Appeal abate by Ad of 
the Plaintiff,as raking Husband ; or 
act in Law, as dcath; Appellee ar- 
rainged at the King's Suit : Bur if it 
abate by inſufficiency in the Appeal, 
as by falſe Latin, Miſnoſmer, or be- 
caule Plaintift diſabled to commence 
Appeal,as Utlary of Felony, or Tref- 
paſs ; or the year and day paſt ; or 
Plaintiff pn or Heir; Detendant, 
not arraigned upon Appeal, but ma 
bz Indicted, ” 454 >1f 
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Jndictments. 


5. If the King pardon after Bart- 
tel joyned in Appeal by Approver, 
no Arraignment at King's Suit, but 
Appellee diſcharged. | 

And Note, where the Priſoner $:.PC.104. 
arraigned upon the Appeal , a Ceſſet 
Proceſſus entred upon the Indict- 

ent. 

The Retorn of the Sheriff ofs. ec. 
Reſcue or Eſcape of a Felon , not 
ſufficient to pur the party to anſwer 
the Felony. 

2. The ſecond thing conſiderable, 
is the quality of the Indiftor. 

Concerning Indiftments in Leets 
and Turns, vide ante upon Stat. 
W.2.c13.1E 3.17.1 R.3.c.4.1E.4. 
6 3 
There is a General Statute that $:.PC. £ 31. 
refers to all Indiftors, as well in caſe 
of Felony as Treaſon, 113 H. 4. c. 9. 
which requires, _ 
© I. Indictors not to be, 
I. Perſons fled to SanQuary for 
Felony or Treaſon. 
2. Not Qurtlawed. 
3- Not Indied or Attainted. | 
4- Not by Conſpiracy. | 
2. That 


——- — 
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Yndictments. 


2- That the IndiQtors be the King's 
Liege People. 

3- Returned by the Sheriff, or 
Bailiffs of Franchiſes. 

4. Not at the nomination of any 
perſon. 

And all Inditments taken con» 
trary void. 

Hence it follows : 

1. That the Priſoner upon his 
Arraignment may plead this matter, 
or any Point of the Statute, and 
may plead over to the Felony. Yide 
Scarlet's Caſe. 

2. Though there be twenty of the 
Grand Jury, yet if one was out- 
lawed or taken at the nomination of 
another, it avoids the whole Indic- 
ment. 

By Stat. 3 H. 8. c. 12, Juſtices of 
Gaol Delivery, or of Peace, where- 
of one of the 2uorum, in open Seſli- 
ons, may reform the Panel of the 
Grand Jury, by putting in and taking 
out Names , and the Sheriff is to re: 
turn the Pannel ſo reformed. 

But this takes not away the for- 
mer Statute of 11 H. 4 nor alters it. 


By 


% 


nn _ 


—» © rw = -= 


Yndictments, 


By Stat.z 3 F7.6.c-2. 
Special proviſion is made for the 


quality of the IndiQors in Lanca- 


ire. 
3- Of which things they can Ens 
quire. 

Regularly they can Enquire of 
nothing but what ariſeth within the 
Body of the County, for which they 
are retorned. 

And therefore if an Indi&tment 
for Scandalous Words, or other mat- 
ter tranſitory be found upon Nor 
Guilry pleaded thereunto, if upon 
Evidence it appear to be ſpoken in 
another County , the Defendant is 
not guilty. 

And therefore where Stroke was 
in one County , and Death in ano- 
ther, he could not be Indifted where 
party died. | 

But for a Nuſance in one County 
co another , a Jury of the County 
where Nulance is committed may 
Indi it. 

Bur divers Statutes have Intro» 
duced an alteration of the Law in 
ſome Capital Caſes, -28 X. 8c r5- 

1: | Treas 
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Jndictments, 


Treaſons, Felonics, Robberies, Mur- 
thers and Confederacies upon the 
Sea may be enquired, tried, heard, 
determined , and judged in ſuch 
Shires and places as ſhall be limited 
by the King's Commillion to be di- 
rected for the ſame. 

A Treaſon done out of the Land, 
it hath been held that it may be cn- 
quired of and tried where the Of- 
fender had Lands ; but to avoid the 
Queſtion by Star. 35 Z.8. c. 2. all 
Treaſons and Miſpriſions , or con- 
cealments of Treaſons done our of 
England, may be enquired , heard , 
and determined by the Juſtices of 
the King's Bench, by perſons of rhe 
County where the Bench fits , or 
before Commiſſioners , and in ſuch 
Shires as ſhall be appointed by rhe 
King's Commiſſion , by good men 
of the ſame Shire, as if the Trea- 
ſons,&c. had been done in the ſame 
Shire where inquired. 

. Upon this Szatute. 

r. If the Bench remove afrer In- 
di&tment into another County , the 
Trial ſhall be by perſons of the firlt 
County. 2.The 
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2. The King's writing his Name 
to the Commiliion , or putting his 
Signature to the Warrant , ſuffici- 
ent- 

3. Treland is out.of the Realm to 
this purpoſe. 

Theſe Statutes ſtand unrepealed ©*© £24 
by Stat. of 1 Ma.c. but the Star, of 
32 H.8.c.4. for trial of Treaſon in 
Wales, repealed by x Ma. 

Again, by Stat. 2 & 3 Fl, c. 24. CPC. 49. 
a man ſtricken in the County of D. 
dics in the County of S. or Acceſſory 
in one County to Felony in another 
County , may be indicted and tried 
in the County where the death was, 
or Felony committed by the Princi- 
pal; butir muſt be laid according to 
truth, 

If Inqueſt conceal any matter 
preſentable before Juſtice of Peace, 
they may impannel Inqueſt to en- 
quize of ſuch Concealments , and 
amerce the Concealers,by Stat. 3 H. 
7.C-1. 

4. Before whom found. 


Of this before. 


5. The 


x > ——. 4 

4 Pt” 1 rey I Mm ==, Vo 
— — —  ——  —R— * A 
$2 be Yu Res ARE” : _—_ 


r 
bi 4 
, 
o v1 
| | 
| F 
- : 
I; | 
| . 
#, } 
Fr / 
IF [ 
144 ©) 
bf? "* 
Ry . 
f 
(55 * 
"i 


— 


"23; 
- . ws V «+ w -_ mA 
OT ABA II 4 | OI REA BL eb 2 


FF _ 
YT eotgand 
—_— 

— <4 


ry . - D; © 
£ pe - fe Cre ——_— nr 
ED 


Jndictments, 


g. The form of Inditments- 
1- By Statntes : 

4 © whe Infidiatores wiarum 
& depopulatores agrorum, to 
be omitted in Indiments ; 
and if inſerted, yer Clergy 
not thereby taken away. 

37 #1 8: c- 8. Indictment not 
to be quaſhed for want of 
the words, viz. gladiis, ba 
culis, & cultellis. 

2- At Common Law : 

1. Want of certainty vitiates; 
want of year, day and place. 

Indictment for Eſcape of one ta- 
ken on ſuſpicion of Felony, without 
ſhewing what Felony, Male. 

Indi&ment for receipt of a Felon, 
without ſhewing who received, Male: 

Inditment ad magnam Curiam & 
Letam, Male. 

Inditment for making Alchimy 
ad inſtar pecunie Regis, without 
ſhewing what Mony, Male: 

Inditment quod communis Male- 
faor , without ſhewing wherein , 
Male, 

Inditment quod cepit , or gy" 
ety 
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eſt, without ſaying felonice ; abdaxit 
equum, Wwithour ſaying cepit ; or car- 
naliter cognovit, without ſaying Ra- 
puit ; or burgariter, when it ſhould 
be Burglariter ; or if Felony before 
Juſtice of Peace , without ſaying 
necnon ad diverſas felonias, &c. or 
before the Mayor of Loxdon without 
ſaying & Coronatore ; or of a Mur- 
ther with a Gun , wichourt ſaying 
percuſſit, Male. 

Indictment ſuppoſing the Stroak, 
r Auguſti, death 2 Auzuſtz, & fic 
felonice murdravit 1 Auguſti , Male. 
But /ic murdravit modo & forma 
pred”, or pred” 2 Auguſti, Bene. 

Inditment, quod dedit mortalem 
plagam circa pedlus, Male : Bur, in 
finiſtra parte wentris circa umbeli- 
cum, Bene. 

Inditment de morte cujnſdam 
iznoti, or felonice cepit bona, Gc. cu- 
juſdam ignoti , or domus & Eccleſie, 
in time of Vacation, good. 

Inditment of Poyſoning with & PG <6. 
ſeveral forts of Poylon, without 
ewing of which he died : good- 


6.Proof 


4 4 
: 
Ti 
: « 
: 7 
BY : bY 
: "y 
1 
[2 1 
4 : 
# 4, , % 
"47 5 , 
h 
'V : 
'T 
: 
"ny * © 
'Y > F 
jy 
's, ! 
7 ob 
1 
+ . 
*% 
x. J 
Þ '4 iq 
 -! £4 
'Ta 


— 
- hy - 


LY 

—z 
[7 __ F $4. F PIES m_ fra 4 
I AERIE. 7 IRE IO TI RE EE Rs ELD, $4, ” 


pe rrnt 
—_ wy 


_— 


\ 
Wm 
b PV 
= v 
” - 
Dy  — 


"co IO. 


# — 
&- 


208 


C.PC.24. 


Se.PC.164. 


, JYndictments, 


6. Proof upon Indiftments. 


In caſe of Treaſon and Miſpriſion 
by the Stat. x E.6. c.12. & 5F.6, 
c. Ir. there ought to be two lawful 
Accuſers, that is, Witneſſes upon 
every Indictment. 

An Accuſler by hearſay, is no law- 
ful Accuſer within this Szazute. 

The neceſſity of ſuch Proof upon 
Indictment of Treaſon, is not taken 
away by Stat. 1 E, 1,2, 1G& 2 Ph. 
& Ma..1r, but only in the caſe of 
counterfeiting Coin. 

But theſe Witneſſes need not be 
preſent with the Indiftors , but they 
may ſend it to them in writing. 


Proceſs 


«© was =- 
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Proceſs, 


=_— 


Ow we come to thoſe Pro- 
ceedings that for the moſt 
part are common both to Appcals 
and Inditments. And, 
1, Of Proceſs, 
:. Upon an Indiqment or 
Appeal of Death bur one 

. Capias, and then Exigent : 

bur in caſe of Robbery, then 

| by Stat. 25 E. 3.c. 14. two 

{ LL. . 

Capias's, then Exigent ; but 

; this Stat. extends not to 

death. 

l 2. But Inditments or Appeals 
of Treaſon, or any Felony, 
or Treſpaſs again/# a —_ 
of another County after one 
Cap” a ſecond Cap with Pro- 
clamations, ſhall be granted 
to the Sheriff of rhar 
County wherein he is ſup- 
poſed ro be converſant be- 
fore an Exigent ſhall iſſue 
by Stat. 8 H.6.c. 10. And 

P upon 


Pzoceſs, 


upon this Statute Proceſs 
ſhall go to a County Pala. 
tine; and if in the Indidt- 
ment he be ſtyled nuper de 
D. and fo in ſeveral Coun- 
ties, the ſecond Cap” ſhall 
go to every County. 


3- In Appeal or Indi&ment 


againſt Principal and Acceſ- 
&n, by Stat. W. x. c. 14. 
Proceſs of Utlary muſt ſtay 
againſt Acceſſory till Prin- 
cipal artaint. 


Bur if it be an Appeal by Writ 


which 'is general till Decla- 
ration , the Plaintiff muſt 
at his peril diſtinguiſh the 
Proceſs ; for if he take his 
Exigent againſt all, he mult 
Count againſt all as Princi- 
pals. 


An Appeal againſt divers, one 


appears and pleads to the 
Wrir, or in Bar, which goes 
to all, Proceſs of Utlary 


jhall ſtay againſt the reſt cill 
Plea determined. 


An 
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P2oceſs, 


An Inditment or Appeal may 


be removed in B. R. by Cer- 
tiorari, but it muſt accord 
with the Appeal. 


Upon an Appeal removed by 


Certiorari, the Plaintiff is 
withour day ; and to compel 
the Plaintiff ro proceed, the 
Defendatit may take out a 
Scire facias, and upon two 
Nibils or a Scire fect , and 
default, Defendant diſcharg- 


cd. 
Bur the Plaintiff upon ſuch 


Appeal removed, may have 
Captas & Exigent. 


If the Defendant comes in by 


Capias , and after appear- 
ance make default, a new 
Capias; it upon Exigent, 4 
new Exigent ; and upon (e- 
cond appearance ſhall plead 
de now», for the firſt Iſſue 
and Inqueſt is /ine die. 
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£t.PC.{.66, 


Arraignment. 


1, FF N what manzer a Perſon is to 
be Arraigned ? 

The Priſoner , at the time of his 
Arraignment ought not 'to be in 
Irons. 

2. Where arraigned «pon ſeveral 
Appeals or Indiflments. 

If a man be indifted or appealed 
of Robbery or Death art the Suit of 
one, he ſhall be arraigned and tried 
at the Suit of another, becauſe they 
have ſeveral intereſts in the Judg- 
ments. 

And now the ſame Law is of an 
Indictment of Robbery, becauſe by 
Stat. 21 #1. 8. c, 11. the party is to 
have Reſtiturion. 

Bur it the Appeal by one be not 
commenced till atter an AttainCer at 
the Suit of another, he ſhall nor be 
arraigned upon the other Suit : 

Bur if the firſt Atrainder be par- 
doned, he ſhall be arraigned _ 

rhe 


Arraignment, 


the ſecond Appeal commenced after 
the Attainder. | 

But after an Attainder of Felony, 
he may be arraigned for Treaſon 
for the King's Intereſt. 

By the Common Law , a Clerk 
convidt ſhould have anſwered- all 
Felonies, and were acquit or convict 
at the Suir of others, 

Burt this was remedied by Sat. 
25 E.3.c:4, pro Clero. And therefore 
after that Szaz#te, the Clerk convict 
and delivered to the Ordinary, was 
diſcharged of all former Felonies 
whereof he was not arraigned before 
Clergy; and that alchough thoſe 
other Offences were not within Cler- 
gy. Dyer 214. 

But now by Stat, 3 EL. c.4. after 
Purgation, and 18 E[.c.7. after burn- 
ing in the Hand, he ſhall be put to 
anſwer former Felonics upon Appeal 


or Indictment. Yid. infra in auter- 


foits acquit & convitt. 
3. Concerning the Arraignment of 
Principal and Acceſſory. 


P3 1.Who 


213 


_ ———  — 7 OOO 


be ſaid an Acceſſory 


E 
= 
S 
= 
by 
= 
ee 


E 
2 
y 


Before, 


After. 
2. How the Pfoceeding ſhall be 


againſt them upon their Arraign- 


ment. 
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Principal and Acceſſory. 


I, 7 Ho an Acceſſory 2 


x. In Treaſon no Acceſſories, C.*c. £118. 
but all Principals : But a 
Procurer before , or a Re- 
ceiver knowingly after , is 
guilty as Principal in High 
Treaſon, 

2: Where an At of Parliament G. ?C. & 55. 
makes a Felony, it doth inci- 
dently make fuch Acceſlo- 
ries as would be Acceſſories 
before or aftcr ro a Felony 
at Common Law; as in cale 
of Buggery,Rape,&c. 

3- The Acceſſory cannot be 
guilty of Petit Treaſon , 
where the Principal is but 
Murther. 

4. If divers come to commit 
an unlawful a&t,and be pre- 
ſent ar the time of Felony 

committed , though one of 
them only doth ir, they arc 
all Principals. 
P 4 30 
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SPC f.40. 


4Rep-44. 


Wauxe's caſe, 


CP.C138. 


P2incipal and Accelozy, 


So if one preſent move the 
other to ſtrike : Or if one 
preſent did nothing , bur 
yer came to aſſiſt party if 
need: Or if one hold the 
party while the Felon 
ſtrikes him: Or if one pre- 
ſent deliver his Weapon to 
the other thar ſtrikes ; for 
they are preſentes, auxilian- 
tes, abettantes, or confortan- 
tes. 

But if one came caſually, not of 
the Confederacy , though he hins 
dered not the Felony , he is neither 
Principal nor Acceſſory, alrhough he 
apprehend not the Felon. 

5. In ſome cales a pcrſon abſent 
may be Principal. 

1. He that puts Poiſon into any 
thing to poiſon another, and leaves 
it, though nor preſent when taken: 
And ſo it ſeems are all that are prc- 
ſent when the Poiſon is ſo infuſed, 
and conſenting thereto. 

2. If upon the ſame Ground , or 
in the ſame Houſe , though not 
within view of the Fac, when many 
come 


P2incipal and Accefſo2y, 


come to do an unlawful a&: See 

before Lord Dacre's Caſe , and Pud: 

ſey's Caſe in Murther and Robbery. 
3- By ſpecial At of Parliament, 


as upon the Stat. 3 H 7.c.2. 8 H6. 


I2, 

2. Acceſſories before ; he that 
commandeth or aſſenteth to the 
committing of a Felony, and is ab- 
ſent when done. 
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r. In Manſlaughter there can be 4 Rep-Bibieh's 


no Acceſſory before, becauſe done 
without premeditation, 


2. Where the Execution varies C.PC£ 57. 


from the Command in the perſon 
ſlain; as a Command to kill 4. and 
he kill B. or in the nature of the Ofs 
fence; as Command to rob A. as he 
goes to Market , and he break open 
his Houſe and robs it, the Comman- 
der is not Acceſſory. 

3- Burt a Command to poiſon 7.8. 
and he ſhoots him; a Command to 
rob or beat F. S. and he beats him 
to death , the Commander Acceſſo- 
ry 


4. If 4. Command B. to kill C. 


and before the Fact 4. repents, and 
count- 
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P2incival and Accelſozy, 


countermands his Command, yet B, 
kills him, 4. is not Acceſſory. 

5. If A. poiſon an Apple, and 
deliver it to C. to deliver to D. 
C. not knowing delivers it, Murther 
in 4. but no Offence in C. 


3. Acceſſory after. 

1. A Receipt of ſtolen Goods 
makes not Acceſſory , unleſs he re- 
ceive Thief, Ou recieve le biens a 
auter Felon, 9 H.4q.1. 

2. Every Receipt to make an Ac: 
celſory, muſt be knowing him to be 
ſuch. 

Bur if a man be attaint of Felony 
in the County of 4. the Law pre- 
ſumes Notice thereof in the ſame 
County : Therefore the Receipt of 
him in the ſame County ſeems Ac- 
ceſſory ; Contra, if in another Coun- 
ty. Videtur cognitio requifita in 
utroque. 

3- Reccirt of a Felon, that hath 
given Bond to appear at Seſſions,&c. 
not Acceſſory. 

4. Relieving a Felon with Mo- 
ny, Vicuals, Horſe for his Journey, 

know- 


P2incipal and AccelCozp. 


knowing Accefſory : Bur if he be in 
Priſon, then lawful. Dal e.168. 

5. A Brother recciving his Bro- 
ther may be Acceſſory , or a Huſ- 
band his Wife, but not the Wife of 
her Husband. 

6. A man may be Acceſſory to 
an Acceſſory : And 

The ſame man may be Principal 
and Acceſſory where Felony done 
by divers. 

7. But ſending a Letter in favour 
of a Felon, inſtruting him to read, 
adviſing to labour Witneſſes not to 
appear, not revealing a Felony int- 
tended, permitting a Felon to eſcape 
without arreſt, makes no Acceſſory : 
Mes Contempt. 

8. Acceſſory cannot be unleſs a 
Felony committed ; therefore 4. 
wounds B. dangerouſly, C. receiyes 
A.then B.dies, C.is not Acceſſory. 


9. Sz 
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Arraign- 


ou autre choſe 


9 H.41. 


. 8i Felon v 
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Arraignment of the Prin- 
Yo and Acceſſory, and 
things Obſervable there. 


i. 


1, VF the Principal be acquitted, s.PC 47. 
or be convi&t only of Man- © PG: 139. 

ſlaughter, or Se defendendo,or before cc. iſ 
Attainder hath his Clergy , or be 
pardoned, or die, the Acceſſory ſhall 
not be arraigned ; otherwiſe if after 
Attainder. 

2. If the Principal be attaint ar £.PC.47- 
che Suit of the King, the Acceſſory 
ſhall not be arraigned at the Suir of 
the party. ſint fi ſoit attaint d auter 
Felony. 

3. If Principal ſtand mute, Ac- 
ceſlory not Arraigned. Yid. Contra 
2 R.3.22. 3417.1. 

4. The Exigent ſhall not go out &:.2G.7. 
againſt Acceſſory till Principal at- 
taint by Stat. W.1 c.14. 


5. Where 
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Sc, PC. 47. 


Com. 100, 
G:tiin's caſe, 


CWefe. Is 6.14. 


Arraignment of, fc, 


5. Where Principal appears nor, 
Acceſſory ſhall be put to anſwer; 
but he ſhall not be tried till Princi- 
pal attaint or appear, unleſs he will, 
for he may wave the benefit of the 
Law. 

6. If he be indicted as Acceſſory 
to two , and one of the Principals 
appears and is convict , the Court 
may , if they pleaſe, try the Ac- 
cellory ; and if he be found Acce(: 
ſory to him that is attaint he ſhall be 
Condemned; if not found Acceſſory 
to him, yer Me may after be Ar: 
raigned as Acceſlory to the other 
when he appears. 

7. If Principal and Acceſſory ap- 
pear and plead to the Felony, they 
may be tried by the ſame Inqueſt ; 
bur the Principal muſt be firſt Con: 
vict, and have Judgment , before 
Judgment againſt Acceſſory, and 
the Jury ſhal! be | Charged ] that 
if they find Principal not guilty , 
they ſhall find the Acceſſory not 
guiiry. 

8. If Principal be Erroneouſly 


attainted , yer Acceſſory thall nor 
take 
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take advantage thereof , but be Ar- 
raigned. 
9. If Murther or other Offence 
were in one County , and Acceſſo- 
ry in another, by Stat. 2 E. 6. 
c. 2.4. 
1, If Acceſſory be in Middleſex, C. ?C p.q9. 
where the King's Bench firs, and 
Principal in another County , the 
King's Bench may try the Acceſſo- 
ry. 
2. Certificate in ſuch caſe ſhall 
be upon a Cerzorari or Special Wrir, 
if need be,formed upon the Matter, 
and not by Precept , under their 
Seals, in their own Names. Ibid, 
3. The High Steward is within 
the Act. 
Acceſſory al Petit Larceny, 3 Cr. 
750. nemy al Homicide per infortun', 
15 E.3. Coron. 116. 
Novel Felony fait per Stat. vide- 
tur nul Acceſſory niſt [pectalment enact 
que, Vid Dy.88. Stam 44 
Vid.pur Trial d' Acceſſory in foreign 
County. 2 E.6.cap. 24. Dy.253. 


Acquit 


acquit come Ac- 
ipal. 
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Acquit come Principal nemy arrain 


come Acceſſory : Mes 
ceſſory arrain come Pr 
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Mute 9 Paine fort Oh V. Stat. Welt.1, 


cap.12.& eltre 


d. HYEC, inquiry de 


offence dnt” 
Paine fort & 
dures 
Ow we come to the Demeanor 
of the Priſoner upon his ap- 
pcarance : 
And thereupon either, 
I, He ſtands Mure. 
2. He pleads: : 
3+ Or he confeſleth the Fact 
1- What ſaid a ſtanding Mate ? 
This of two kinds : 

1- When he anſwers nothing at-v-t : .c.12! 
all: and then it ſhall be enquired, **©+150- 
whether he ſtand Mute by malice or 
by the at of God. 

If it be by the a& of God, then 
the Felony ſhall be enquired of, and 
whether he be the ſame perſon, as 
if he had pleaded not guilty. 

It by Malice , or if the Priſoner 
hath cut out his own Tongue, then 
he ſhall have Penance. 

Nota, Sz ad w/o pled” ol Felony 
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226 Mute, Paine fo2t & dure. 


licet apres eſtoit Mute, ſer* trie,15 E. 
4 33* 

Viez Pere eftoit Mute aver Pe- 
nance, 7 Car. Lord Caſtlehaver's 
Cale. 

2. When he pleads, but not cficu- 
ally; as when he anſwers not direQly 
to the Fact, or concludes not upon 
the County,then if the cauſe be pro- 
bable,he ſhall be put to his Penance. 
C.PC-p.227. | 

Nota, $i Chall ultra 35, Standing 
Mute. Yid.C.PC.fo.227. 

2. What the Conſequent of ſtand. 
ing Mute? 2. Forfeit biens, 14E. 
4 7: 
1. In Treaſon it is a Convicti- 
ON. 
2.After Attainder and ask'd what 
he can ſay why no Execution, ſtand-- 
ing Mute he ſhall be Executed. 

3.1n Appeal ſtanding Mute, Judg; 
ment againſt him to be hanged. Cox- 
tra, 14 E.4.1. 

4- Upon Stat. 33 H.8. c. 2. of 
Felony within the Verge, Offender 
ſtanding Mute , Judgment againſt 
him, 

5, Burt 
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5. But in other caſes of Felony, 
Paine fort & dure, and forfcits 
Goods. 

rt. Remanded to Priſon. 

2. Lie naked in ſome dark Roo, 
with Hands and Legs extended. 

3- Weights increaled. 
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Pleas. 


F the Priſoner plead, it is cither, 
x. Declinatory. 
Sanctuary. 
Clergy, 
2. Or to the Feiony : 
x. Demurring, 
2. Pleading in Bar. 
3. Pleading the General 
Iflue, 
Declnatory Exceptions. 
1, Sanaaryand the Conſequents, 
Abjeration ouſted by Stat. 21 Fac. 
c.28. 


\y 


a* 


Clergy. 


Clergy. 


2 Leroy, wherein 
(; 1- Who ſhall have benefir of 
Clergy ? 
2. In what Caſes > 
3* At what time ? 
4 Who the Judge ? 
5+ What the Conſequent ? 
1. Who ſhall have Clergy , and 
who not ? 

1- A Blind man ſhall not have 
his Clergy. Nec Jew, nec 
Turk ; Contr” de Greek on 
home excommeng, 

2+ A Woman cannot have the 
benefir of Clergy- 
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Proviſion by Stat. 21 Fac. c- 6. CPC c124 


that for ſtealing Goods un- 
der 10s. without Burglary 
or - Robbery , &cc- ſhall be 
Burnt in the Hand for the 
firſt Offence. 

3- Bigamy ouſted of Clergy 
by Stat. de Bigamis 4 E 1. 
but reſtored to ir by Szat- 
IE6. c-12, 
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Clergy, 


Ceſtuy que abjure aver* Clergy apres 
ſon returne, 8 B-8. Kel.186. 
Ceſtay #10 ad unfoits Clergy u aver? 


_ auterfoits, nit deins Orders, 4 NH. 7. 


c.17 
2. In what caſes * Some things 
premiſed in general. 
1. By Stat. 25 E.}3. c. 4. pro 
Clero. Clergy allowed in 
all Treaſons or Felonics , 
except Treaſon againſt the 
King ; ſo that after that 
Statute, there was Clergy 
in all Caſes, bur 


Treaſon, 
Sacrilege. 


2. Conſequently whercſocycr 
Clergy 1s not allowable in 
any other caſes, it is taken 
away by ſome A of Par: 
liament. 

3+ Conſequently where any 

: Felony is made by a new 
Stat.Clergy is to be allowed, 
unleſs expreſly taken away. 
T1 4 Con- 


Clergy, 


4 Conſequently where by any 
ſpecial Aﬀt of Parliament 
Clergy is taken away in 
any Offence,the Indictment 
ought to bring the Caſe 
within the Srature. As upon 
the Stat. 3 & 4 Ph. & Ma, 
c. 4 the 7 .ndictment muſt 
run Malitioſe ; ſo upon 
Stat. 8 El. c. 4. it muſt be 
clam & ſecrete; in caſe of 
Murther, ex m1/itia precogt- 
tata,otherwiſe Clergy allow- 
able. 

5. Conſ2quently a Szazute ta- 
king away Clergy from the 
Principal, doth not thereby 
take it from the Acceſſorics 
betorc, unlcls ſpecially pro- 
vided for. 

6. Where Clergy is allowab/z: 

it is to be allowed chough 
the party be Convict by 
Confeſſion , Verdi, or 
ſtands Mute , or challenges 
peremptorily above 35. 


Q 4 2 Par. 
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Clergy. 


2. Particular Offences where Cler- 
gy, and where not. 


x. High 7reaſox no Clergy. 

2. In Petit Treaſon. 

Principal ouſt of Clergy, if 
convict by Verdi or Con- 
feſſion by Stat. 23 FH. 8. c. 1, 
revived by 5&6 E. 6. c. 10. 
and by Stat. 25 H.8. c. 3. 
though ſtanding Mute , not 
direly anſwering, or chal- 
lenging above Twenty. 

Not ouſt of Clergy in Appeal, 
unleſs Convict by Verdi 
or Confeſſion. 

Acceſſories before the Fact 
maliciouſly, ouſt of Clergy 
in all caſes, by 4 & 5 Ph.& 


a.c.q. 

3- Wilftul Murther of Malice 
praepenſe, Principal ouſt of 
Clergy in all caſes by Sar. 
23 H.8.c.1. 25H. 8c. 3. 
I E.6.c.12. 

Acceſſory before malicieuſly, 
ouſted in all caſes, by 4 & 
5 Ph.& Mac.q 


4 Arſo# 


Clergy, 


4+ Arſon of Houſes, or Barns 
full of Corn, Principal ouſt 
of Clergy in all caſes, wiz. 
ſar Convition by Verdict, 
or Confeſſion , by 23 H. 8. 
c, 1. upon ſtanding Mute, 
not dire anſwering , chal- 
lenge above Twenty , by 
Stat.25 H.8.c.3. 

But Utlary ſtands ſubje& ro 
Clergy. 

Acceſſory ouſted of Clergy in 
all cales by 4 S 5 Ph,& M. 


C. 4 

5. Simple Burglary. 

Principal ouſted of Clergy if 
utlawed, Convicted by Ver- 
di, or Confeſſion, 

Not ouſted it ſtand Mute, chal» 
lenge above Twenty, or not 
direly an{wering. 

Acceſſory before or after not 
ouſt of Clergy, 

6. Burglary, any perſon being 
in the Houſc, or put in fear 


or dread. 


Prin- 
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Clerqy. 


Principal ouſt of Clergy in all 
caſes , viz. by Stat. 1 EF. 6, 
I2, in caſe of any Convi- 
ion or Attainder ; and by 
25 #1. 8. c. 3. revived by 
5 & 6E.6. c. 10- it takes 
away Clergy whero aboyc 
Twenty challenged. 

But Acceſſories not ouſted of 
Clergy. 

7. Robbery, which hath ſeveral 
Uualifications, with theſe 
Conſiderations: 

1. From the Perſon,” 

Withour putting in fear , but c/am 
& ſecrete : By Stat. 8 El, c.4.Principal 
in all caſes ouſt of Clergy, Acceſlory 
not oult. 

With putting in fear , Robbery in 
or near the High-way. 

1. Principal in all caſes ouſt of 
Clergy , viz. if Appeal or 
Inditment by 23 48. c.r. 
Convict 23 7.8. c. 1. At- 
taint 2 E. 6. c. 12. Mute, 
Challenge above Twenty 
by Stat, 2 5 H.8.c.3. revived 
by 5 & 6 E6.c.10. 


2. AC- 


Clergy, 


| 2. Acceſſory before ouſt of 
Clergy in all caſes, by 4 & 
5 Ph. & Ma.c.4 
2- From Dwelling-houſe ; and this 
of three kinds : 

1. Owner, Wife, or Scryants 
being in the Houle , or put 
in fear ; here Clergy: 

1+ As to to Principal , taken 
away by 23 ZH 8. c.1- in calc 
of Convidtion by Verdi&,or 
Confeſſion, and by 25 H. 8. 
c- 3. Revived by 5 & 6 E. 6, 
c. 10. in cale of ſtanding 
Mure, challenge «/tra Twen- 
ty, not directly anſwering : 
Allo to a Conviction in a 
foreign County, if it appear 
by Examination not to be 
within Clergy in the ſame 
County. 

2. Acceſlory in all caſes ouſt of 
Clergy by Stat. 4& 5 Ph 
& Ma: c. 4. 

Nota, A Stranger in the Houſe 

brings it not within Sta- 
tute: 


2, Rob- 


235 


236 


Cleray. 


2. Robbing any perſon by day 
or night, any perſon being 
in the ſame Houſe, and put 
in fear 

Principal ouſt of Clergy by 
I E.6.c-12. in all caſes, but 
challenging Twenty ; and by 
Stat. 5& GE. 6, if in 
a foreign County Clergy 
upon Examination taken a- 
way. 

Acceſlories,Clergy taken away 
by 4&S 5 Ph. & Ma. c.4 
in all caſcs. 

3- Robbing any perſon in his 
Dwelling Houſe , the Own- 
er , his Wife , or Children 
being in any part of the 
Houſe , or within the pre- 
cinQs thereof ; though there 
be no putting in fear. And 
this extends to Booths in 
Fairs. 

Principal ouſt of Clergy by 
5 & 6EF.6. c.9g. in cale 
where the Offender is found 
guilty. 

Prin- 


m_—_ A 


Clergy. 


2 


Principal thereof in other caſes 
ſhall have Clergy ; as in 
ſtanding Mure , challenge 
ultra Twenty- 

Acceſſory ouſt by Stat. 4 & 

5 Ph. & Mac-4 

4. Robbery to the value of 5 5. 
our of any Dwelling-houſe or Out- 
houſe rhereunto belonging , though 
none in the Houſe, by Stat.z 5 Fl. 

Principal ouſt of Clergy in caſe 
of Conviftion , not ot ſtanding 
Mute. 

Acceſſory ſhall have Clergy. 

Un enter in le Lodging Sir N. Hun- 
gate parcell de Whicehall , ul perſon 
eſteant in Lodging , mes in autre part 
de Whitchall & infreint un Chamber 
& prieſt biens : Rule per adviſe de 
Tuſtices, 1- L' Indiftment doit eſtre 
pur infreindre de meaſon de Roy wocat” 
Whitehall & pur Embleer les Biens 
Sir H: H. divers perſons eſteant in le 
meaſon : Car nient ſemble al Chamber 
in Inn de Court, lou cheſcun ad ſeve- 
ral property. 2+ (Que ceo fuit deins le 
Stat. 5 & 6 E. 6: & Plnditement 


la accordant. 7- (uz in Inditement 


ſur 


237 


Sb woe © — _ 


.——_ 

A LS x q : Ho Coorg nfs ae 
"ON ARE ws > a OO TEE TS i A SG IE 
Lk” v» - ” <a ©. PR 


Sarge; RY 


__—_— 
a —- bo 
” ho os Go 


_ _— 


bu; 


w_— 


\ &= 
-m nah 4 
a i vt» oe. pt 2 Ly 


< Fe wes 


4 
ip. 5 
[1 
k 
[4 

L 
\# 

* 

Ss | 
$ « 
4 
F 


$ 444 - 
”  2/Ds 
Po 3h 0.- So I En > 
On —— 


238 


Clergy. 


ſur Stat. 23H. 8. vel 5 & 6 E.6. 
doit eftre aftual breaking & auxy 
Robbery. 4+ Que ft laron enter in 
meaſon le Doors open, & enfreint 
Chamber , S priſt biens , eſt deins le 
Stat. 5 E. 6 Couſter luy de Clergy. 

8. Larceny without any of theſc 
Circumſtances. 

Horſe-ſtealing ouſt of Clergy, by 
i E6.c.12. 2 & 3 E6.33- Principal 
ouſt in all caſes: 

Acceſlory ouſted in no caſes. 

Bur other Larceny,not being Rob: 
bery nor Cur- purſe, have Clergy. 

9. In Rape, Clergy ouſt by Sar. 
15 El.c.7. 

10. Though the Offence be with- 
in Clergy, yet if he had formerly 
his Clergy, and were burnt in the 
Hand,the Stat.4 7.7 c. 13. ouſts him 
of Clcrgy , unleſs he were a perſon 
in Orders,and then he muſt produce 
his Certificate preſently , or by a 
time prefixcd. 

And ſee the Star. 34T 35 #8. 
c-114. for the manner of the Certift- 
cate of ſuch Convictions and other 
Artainders. 


And 


a% @ XA, we FF.u ao © RN © tm 
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And though Stat. of 32 #78. c. 1. 
hath put men in Orders in the ſame 
condition with others , in reference 
to Clergy ; yet as to this Point of 
the Stat. 4 H. 7. the Clauſe of the 
Statute x E. 6. c. 12. doth pive a 
perſon in Orders his Clergy the e- 
cond time in all caſcs, bur in caſc 
of, "1, Challenge above Twenty : 
2. Outlary. 

3. Ven Clergy hall be awed. 

1- Now the ule is not to put 
the party to challenge his 
Clergy u!! he hath pleaded, 
and the Inqueſt thereupon 
taken : 

1- For adyantage of the *PCt137. 
party, if acquitted, 

2. For advantage of the 
King for fortciture , if 
Convict. 

2. It may be allowed in Dif 
cretion , though the party 
challenge nor. 

Allowed under the Gallows, 
or where Judgment of Paine 
fort & dure given, or where 


challenge above Twenty. 
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Clergy. 


V. Crom, Jur. 126. Allow ſouth 
Gallows per Juſt. B. R. mes nemy 
Gaol Delivery : Mes poent apres Judg- 
ment devant adjournment, Dy.205. 

Licet Ordinary retorn' non legit, & 
eſt record, & repry al autre Seſſions, 
& tunc legit, avera benefit de ceo, 
Dy-202- 34 H-6-49- Coron.20. 

4 The Fudge. 

The Ordinary is but Miniſter,the 
Judge at Common Law is the Judge 
when and where to allow it , and 
of the Reading, 9 E- 4. 28. Coron 

b. 
5- What the Ffet of Clergy al- 
lowed : 

I. In ancient time the Conſequent 
was dclivery tothe Ordinary, either 
ro make Purgation, or abſque Pur- 
gatione, as the caſe required. 

Bur by Stat. 18 ELc.7. now only 
Burnt in the Hand, which hath thele 
cles ; 

I- Enables the Judge to deli- 
ver him out of Priſon ; but 
yet if he ſce cauſe, he may 
detain him till he find Sure- 
tics of Good Behaviour. 

And 


Clergy. 241 


And by the Stat. 3H. 7.c 1. | 
If Clergy within the year, 
he is to be Bailed or Com- 
mitted ar diſcretion, till the 
year paſt. 

2. It gives him a Capacity to Ralg all 
purchaſe Goads, and retain * *®: 
the profirs of his Lands. 

But the Goods he had at the 
time of the Conviction are 
forteir. 

3. Ic reſtores him to his Cre- 
dit. Zob. 377. Searle's 
Caſe. 


Le Stat. 25 H. 8. que toll Clergy del 
perſons arrain in forer9y County ſur 
examination extend ſolement al tiels 
Felonies donut Clergy ouſt per Stat 


23 H.8. @& nemy per ſubſequent Star. 
Et pur ceo Rale in Anne Coles Caſe : 


St uy infreint mzaſon in County de _ 


da 7 time , (& pri t Biens ſouth 


IOS. & eUX import in Counr 


ty deD. & [2 arrazzne, el ſerra arſe 
in maine : quia nul miſter in pavor 


come require per /2 Stat. 23 H.8. 
R1bbery de wilve de 10d & import 


in foreizn County - la arrain ejt Pe- 
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Clergy. 


tit Larceny, 2 Jac. More's Rep. quia 
le Stat. 25 H. 8. extend ſolement al 
ceftuy que demand Clergy , que weſt in 
caſe de Pet” Larceny. 

Indite de Robbery in quadam via 
pedeſtri, avera Clergy : Car le Start. 
parle de Rebber; in vel prope altam 
viam regiam. 7.38 #8. More 5. 


Pleas 


fo 
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Pleas to the Felony. 


k. Emurrer- 


2. Pleas in Abatement and Bir 
3 The General Ifluc- 


I; For Demerrer. 
It amounts to a Confefſion of the CWelt.1.c.tz, 
Inditment, as laid ; and therefore 
if the Inditment good, Judgment 
againſt the Priſoner, and Execution. 


2. For Pleas in Abatement. 

If Priſoner plead Miſnoſmer of his ;,, pe. 1, 

Sirname unto an Appeal, it gocs in 1H. ;, 
Abatement : But in caſe of Indict- 
ment, he ſhall be pur ro anſwer che 
Treaſon or Felony. 
But Miſnolſmer of the Chriſtian 
Names goes in Abatement; and it 
it be confeſſed by the King's Atror- 
ney, or found, the Inditment tails. 
11 F7.4.Coron.88. 

Bur then he mult give his true 
Name,and by thar Name he may be 


forthwith Indicted. 
W' Pleas 


XA 
-_——_ . 


ant 


ps nn be A _— 1320 
= *\;L 


- - -oinhho nee nm eget IR ny It jrndornys re ng > 
, DE : IR 
"Ee 3 


{STI 


>< $—> v od - . 
pak _ —_y "I meal 
ER oaeapCeChet ao et 


9 <a Pi A Io os 
y Re; * 2 4 a> L, " IT 

« 4. A _ 
= Do a4 


OLED EET EIT Y 
«4 4" 
7 x iS "has AL 


bong Ons _ — G 7 20 ———_ - 
, z ; q "YL waſh - " v4 
. re ON ——— me Fen ppg <_r— a —— % ——_ = 
fs > 2 SE TRIER 4 + OS. . _-= 
. mn p_ . - » ts. * —_— , t.-; —Z# y T3224 + _ 
- CD TE EE oe ee ae EE REESE FE, w =—_ » 5 . 


. - = ra 


— 


CER NY 2 


EI 


OY 


woo, Iv 0 
ts... PO" os 3 I 


__—- "4 


WW 1, > v 


244 


Se.PC.105, 
106, 


Pleas in Bar. 
Auterfoits acquit. 


Auterfoits acquit : 

x. If a perſon be acquitted upon 
an inſufficient Inditment or Appeal, 
yet upon a new Inditment he may 
be arraigned for the ſame Felony. 
4 R. Vaux's Caſe , licet Judgment 
done. 

2. Auterfoits acquit of one Felo- 
ny , no Bar to an Indiftment or 
Appeal of another Felony , &cc. 
though committed before the Ac- 
quitral. 

3. Anterfoits acquit as Principal, 
no Bar to an Inditment againft 
him as Acceſlory to the ſame Felony 
aitcr; But it ſeems he cannot be 
aftcr indifted as Acceſſory before, 
Stamf. 105. 

4. In an Appeal of Death or other 
Felony, Awerfoits acquit , upon an 
Indictment for rhe ſame Felony, was 
a good Bar in all Caſes; —_ 
i 


ww 


Auterkoits Acquit. 


if an Appeal was pending,cthe Court 
would furceaſe the Arraignment of 
the Priſoner upon an Indi&tment till 
it was determined : Or though no. 
Appeal pending,yet in caſe of dcathe 
would ſurceaſc till the year paſt. 

Bur at this day Auterfoits acguuit 
in an Indſftment of Death no Bar to 
an Appeal, by Stat. 2 2.7, c.r. for 
the Priſoner, notwithſtanding the 
Acquittal ; but in other Appcals it 
ſtands a Bar to an Appeal. 

5. But Auterfoits acquit in an 
Appeal, Bar ro an Indictment of 
the ſame Felony. 


1, Unleſs the Appeal be Erro- 
neous in ſubſtance. 

2. Or unleſs the Appeal be by 
a wrong Pcrfon, 

3. Unleſs the Acquittal be by 
Batte!; tor in thele caics he 
may be indited agaia. 


6. He that pleads this Pica, nec 
not have the Record in poirn?, be- 
cauſe it goes in Bar. 3 #.3. B Coro. 
217. 


R 3 2. Thou21 
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Auterkoits Acquit. 


7. Though there be Yarzance be- 
tween the Inditment, &c. yet if it 
be ſuch as may admit an Avermert, 
- be the ſame, yet it may be plead- 

Variance in the Name, if Conus 
per un Name © ater, 

Variance in the Day Gf Felony 
ſuppoſed to be committed. 

Variance in the Place, but by the 
Opinion of 4 #. 5. acquit of Lar- 
ceny in one County no Bar in ano- 
ther. 

Variance in POffence auterfoits 
acquit , attaint de Murther ou Man- 
Slaughter turr” Petit Treaſon. | 


Auterkoits Convict of, fe, 


Auterfoits Convid or Attaint. 


1- Where a Bar to the ſame Fe- 
lony : 

1. Auterfoits attaint of the 
ſame Felony in an Appeal 
Bar to an IndiAment ; for 
the Effet is obtained , rhe 
death of the party : Bur 
vid. no Bar in Appeal. 
C-PC-215 

2 Anterfeits convict by Ver- 
dict or Confeſſion of Man- 
ſlaughter in an Inditment 
and had Clergy, Bar in Ap- 
peal, though ir be of Mur- 
ther, for the Fat the ſame in 
both, though the Offences 
difter in degree. 

Auterfoits acgquit far inſufficient 
Enditement , & nul Judgment done, 
neſt plea : Mes auterment et |t 
Judgement ſoit done tauque ceo reverſ. 
Vauxe's Cale, 4 Rep. 

2+ Where a Bar to an Arraign- 
ment for another Offence: 


R 4 I. Au- 
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4 Rep. 4s, 
Wigg's caſe, 


—_ 
=—_ 


"x _— 


wn 
cz 
—_ - 


$1 FR om 
: LEE eh rn "7 
-we + = 4 a 
"64 z mee "ve 
ET. a ai nor Sree. ao 
[0 cr WE ADE ads ——_. oe. 3 A as. 
” 


nr 


— 


” 
+ 0 
—C - Sa 0 
Pn —_—_— 

-— —__——_—y of = »* * _ 7” ww 
- a a gs nv pt 
& = by Ou 0 rnd. BF er omIrrneny 

Xs OS A __ am _ E 

* pe Y wy wo. bs ® 

#. .- - 


_ ds, Hs. 


"SY agg, 0r* ny _—_— 
RN Adnan — «on 


. > w- 
— 
——_ 


248 


& PC107- 


©. PC 213, 


S PC.66,i oF. 


Auterfoits Convict. 


I. Auterfoits attaint of Felony, 
is no Bar to arraign him 
of Treaſon committed be- 
fore the Felony for the King's 
Intereſt. [5 

And it ſeems, if the Treaſon 
was committed after the Fe- 
lony,then he ſhall be arraign- 
ed of the Treaſon, for the 
Offence is different. 

2. Auterfoits attaint of one 

\ Felony, Bar to an Arraign- 
ment of Felony : But this 
hath theſe Exceptions, 


1. Where the firſt Attainder 
is pardoned , there he may 
be arraigned for the former 
Felonies, though committed 
before. 
2. In caſe of Appeal he ſhall be 
| arraigned at every one of 
their Suirs, notwithſtanding 
he be attaint at one Suir. 
The like it ſeems upon indidt- 
ment of Robbery , becauſe 
by the Sat, the party is to 
have reſtitution. | 
FM 3: Auter- 


Auterfoits Convict, 


3. Auterfoits convift, and had 
Clergy after Stat. 25 E. 3. 
c. 5. had been a Bar to an 
Arraignment for another Fe- 
lony , though not within 
Clergy. Dy.214- 

But now by Star. 8 FL. c. 4. 
after Purgation , and 18 F/, 
c- 7. after burning in the 
Hand , he ſhall be pur to 
anſwer former Felonies not 
within Clergy , or for any 
oftence after Clergy allow- 


ed. 
And Note, That he that pleads 
a Plea in Bar to an Indi&- 
ment or Appeal that con- 
feſſeth not the Felony, ſhall 
plead over to the Felony ; 
otherwiſe if it confeſs the 
Felony ; as Pardon, or Re- 
leaſe. 


Pardons. 
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Pardons, 


3- ARDONS 
Are cither of Courſe and 
Right ; \uch arc, 


I. For a perſon Convidt of Man- 
ſlaughter, or Se defendendo. 
2- An Approver that vanquiſheth 


*.FC.192- the Appellee. 


A c———— S A___—_ MM a ks © 


Pardons of Grace : 
x- Some things requiſite to their 
allowance by Statate. 


1- By Stat. 13 R. 2. c- 1+ Pardon 
of Murther, Rape or Treaſon muſt 
be eſpecially expreſſed in the Pardon, 
otherwiſe it ought not to be allowed 
in ſuch caſes. Yide fi extend al Petit 
Treaſon & Acceſſories, 22 E. 4. 19. 
Lam-293. | 

2 By Stat. 10 E 3. c.2. there muſt 
be Surety of good abcaring , other- 
wiſe the Charter void ; bur a ſpecial 
Nos obſtante may prevent it- 


2.Matter 


Pardon. 


2. Matter at Commox Law con- 
ſiderable. 


x- Charter of Pardon no Bar of 
an Appeal; and if the party be UR- 
lawed in Appeal, and the King par- 
don, he ſhall have a Scire factas 
againſt the Appellor, who may pray 
Execution notwithſtanding ſuch 
Pardon ; bur if returned Sczre fecz, 
and appears not, then Appellee ſhall 
upon the Pardon be dilcharged- 

2. Pardon of all Felonies is no 
Bar to Execution , if the Felon be 
Attaint'; yet an Exceprion of all 
Burglaries excepts the Burglary for 
which the party is Attainted. 

3- Pardon of all Attainders, not 
good with a pardon of the Felony. 

4- The Pardon of Felony reciting 
in the Pardon that the party is In- 
dicted, and in truth he is not, this 
is yoid, 


5- The 
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C.PC. 337. 


Pardon, 


5. The King may Pardon the 
Burning in the Hand in Appeal, & 
FImpriſonment per ceo diſcharge. 

6. $'i apres infreint Peace Scire 
fac gift a repealer le Pardon, & ſerra 
pendu pur primer Offexce per le Star. 
10 E. 3. 3 H. 7. 7. viz. vift ſoit non 
obſtante le Stat. 

7. Pardon de tout Felonies per A. 
& B. vel cor alter” commit” pardon 
ſeveral, Dy. 34. 22 E 4. 7. 


Pleading the Pardon. 


He that pleads a General Pardon 
by Parliament, wherein are Excepti- 
ons, muſt aver that he is none of 
the perſons excepted. 

Bur of a General Pardon by Par- 
liament without Exception,the Court 
ex Oficio muſt rake notice. 

He that pleads a Particular Par- 
don, 

1. Muſt ſhew it under Seal. 

2.Muſt have a Writ of Allowance, 
quil ad trove Surety ſom , Star. 
10E 3. 

Mes 


Mes lou nul brief allowance nul | 


mort. 5 E.4.132: 
3+ If Variance, he muſt aver that 
the ſame perſon. 


General 
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General Iſſue. 


HUS far of Pleas in Bat 

upon Indi&ments or Appeals: 
Now we come to Pleas to the Faf, 
Not Guilty. 

I. Regularly he that pleads any 
Special Matter in Bar in Caſes Capi- 
tal, that confeſſeth not the Felony, 
notwithſtanding the Plea found a- 
gainſt him, the Felony ſhall be en- 
quired of , and therefore he ſhall 
plead over to the Felony. 

2. The immediate conſequent of 
this Plea is 7rial; and thats cither, 


By the Country- 
By Peers. 
By Battel. 


Trial 


Trial per Patriam. 


1. # \Oncerning Trial per Patri- 
am ; and therein, 
1. Where Iſſues tried. 
2. Whar Proceſs againſt Jury. 
3. Before whom. 
4. Chalienge. 
5. Evidence to be given. 
6. Verdict. 
1, Where tried. 

r. For Trial of foreign Treaſons 
and foreign Acceſories, or ſtroke in 
one County, and death in another, 
vide ſupra in Inditments. 

2. For Trial of foreign Pleas by 
Stat-22 H.8. c. 14. made perpetual 
by 32 #7.8.c.3. Foreign Pleas plead- 
ed by a perſon indited of Felony, 
and Triable by the County, ſhall be 
tried where the party is Amraigned ; 
but it is now in Treaſon triable in 
the foreign County by virtue of 
Stat.1 & 2 Ph. & Mx c. 


2. Pro- 
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StPCtigs. 


Crom. 100, 


Trial per Patriam, 


2+ Proceſs againſt the Fury. 


1. Nota, The Juſtices of Gaol 
Delivery have their Pannel returned 
by the Sheriff, without any Precepr, 
by a bare Award ; but Juſtices of 
Oyer and Terminer not. 

2. By good Opinion, the Juſtices 
of Peace, or Oyer and Terminer, 
cannot make their Yenire facias to 
try an Iſſue retornable the ſame 
Seſſions ; but Juſtices of Gaoi Deli- 
yery clearly may. 

3. It ſeveral perſons Arraigned 
upon an Indidtment or Appeal, and 
they ſeverally plead Not Guilty, the 
Plaintiff may take out one Yenire 


facias, or (everal. 


4. If the Yenire facias be joynt, 
Cliallenge by one drawn againſt 
all. 

5- Though Pannel be joynt , and 
Tales awarded, yet Court of Gaol 
Dclivery may after ſever the Pannel 
to preyent that inconvenience, 


6 In 


Trial per Patriam, 


6. In Appecal, if after Iſſue Plain- | 


tiff tries it not, a Fexire by Proviſo 
may be for the Defendant; yer up- 
on that Yenire Plaintiff may have a 
Tales. 

3: Tales. 

r. If a full Jury appear nor, or be 
challenged in Inditment or Appeal, 
the Plaintiff may have a 7ales. 

2. Upon Indi&tment or Appeal, 
becauſe Defendant may Challenge 


peremptorily, Zales may be granted | 


larger than the Principal Pannel, as 
forty Zales, 14 H 7.7. 

3- But the ſucceeding Zales muſt 
be leſs than the former , unlels the 
firſt be quaſhed, and rhen the ſame 
number with that which is quaſhed. 

4. If any of the Jury die before 
{worn, a new 7ales grantable. 


6) 3. Befire 
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253 Trial per Patriam. 


3- Before whom 2? 


r- A N:/; prius not grantable where 
che King Parcy, unleſs prayed by his 
Attorney- 

2. By Stat. 14 HH. 6-c- Power to 
Juſtices of Nz/7 prixs to give Judg- 
ment in Felony and Treaſon tried 
before them- 

3- By Stat.4z E-3c.11x. Enqueſt in 
Aſliſe and Gaol Delivery may be 
taken before the Pannel returned in 
Court, but not in other Caſes. 


Trial per Patriam, 


Challenge. 
4. Challenge of Array or Polls. 


1. Ex parte Regis, by Stat. 33 E. 
7. c. the King ſhall not Challenge 
without Cauſe ; but yer he is nor 
compellable ro ſhaw the Cauſe till 
the Pannel perulſcd. 

2. Ex parte priſoxarii, the Chal- 
lenge is either Peremptory, or upon 
Caule. 

r. Peremptory Challenge- 

1- A Peremptory Challenge not 
allowable, but where the life of a 
Priſoner comes in queſtion , and 
therefore not upon Collateral Iſſues 

2- Art Common Law he might 
have challenged peremptorily 35 
under three tull Jurics; and it he 
challenged above , he ſhould have 
Judgment to be hanged, 3 #7 7- 12. 

But by Stat. 22 FH 8. c- 4 made 
perpetual, by 32 HZ 8. c. 3. it is 
reduced to 20; and now it he Chal- 
lenge above 20, he ſhall nor be 


therefore hanged, or foricit, bur his 
S 2 Chal- 
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260 Challenge, 


C. PC. 227. Challenge Over-ruled , and he put 
upon his Trial ; yet vid. Statutes, 
ſemble contra. 

3. In caſe of Treaſon and Petit 
Treaſon, the Challenge of 35 reſto- 
red by Stat-1& 2 Ph.& M.c.10. 


2. Challenge for Cauſe ; we mention 
but three ; 

x. Cauſe of Tnſaficiencies. By the 
Stat. 2 Hl. 5.c. 3. 4o s. per Ann, 
required in County; bur this, as to 
Aliens, corrected by 8 ZZ. 6. c. u/t. in 
Cities by Stat. 23 H.8. c.13. Goods 
to the value of 4 /, 

2. Unindifferency. 

[1ditor not to be of Jury by 
Stat.25 E.3£c.3. | 

3. In reference to an Alien, & 
medietat” lingue, where 

t. In no caſc Indiftors ought 
ro be de medietate linguz. 
2. In Treaſon trial per medie- 
tat” linue repel per Stat 

1 & 2 Ph, & Ma. que ad 
repel 28 E. 3. in that caſe. 


3J* In 


Challenge. 


3. In Appeal by an Alien a- 
gainſt an Alien, no medzetar” 
linzur. 

4. Scot no Alien, to have M- 
dietatem linzue. 

5. The Jurors need nor be of 
the ſame Nation , but any 
Aliens. 


6- He that will have advan- ' 


tage of Trial per medieta- 
' tem lingueg mult pray it, 
otherwite he canqnor have 
benefir by way ot Chal 
lenge, Dy-304,357. 

7. Egyptians excluded from 
the Trial per 1& 2 Ph, & 
Ma.c 4. 


9 3 Evi ':nce 
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' only in caſe of Treaſon for Counter- 


Evidence, 


5, | ay 2 to the Petit Jury. 


r. In caſe of Treaſon, 
There muſt be two Acculers or 
Witneſſes by Stat. x FE. 6, c. 12. & 
5 E.6- c. 11. and this notwithſtand- 
ing Stat. 1 © 2 Ph, & Ma. c.11. but 


feiting Coin. 
Theſe Witneſſes muſt not be only 
by hear-ſay. 
2. In caſe of Felony. 
1. What allowed as Evidence: 
1+ By Szat. 1& 2 Ph. & Ma. 
c. 13-& 2. & 3 Ph. &S Mz: 
c.10- the Juſtice hath power 
to Examine the Offender 
and Informer. 

2. The Examination of thc 
Cfiender not upon Oath, 
bur Subſcribed by him- 

3- Examination of others mult 

be upon Oarh. 
4. This muſt þe ccitified by 
the Juſtices. © | : 
s. | 
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x. If it be but a (mall Felony, 
co the Seſſions. 

2. If it be agreat Felony, &c: 
to the next Gaol Delivery. 

5- Theſe Examinations, if the 
party be dead or ablent,may 
be given in Evidence. 

Bur Prudence ro have the 
Juſtice or his Clerk (worn 
to the truth of the Exami- 
nations. 

6. But Examinations , taken 
upon a Caulc of Divorce for 
a forcible Marriage, not al- 
lowed to be read upon an 
Inditment upon 3 477. for 
the fame Marriage. 

2. By whom. 

1. Wife, or her Examination, Paltc 111, 
not to be uſed for or againſt 
her Husband. 

2. The Examination of an Zz- 
fant” of Thirteen, nay, of 
Nine allowed in {ome caſes. 

3. One Attaint of Conſpiracy, 
Forgery, or Perjury, not al- 
lowed a Witnels. 

4. One duly fer on Pillory. cp.c 19. 

S 4 3-In 


Evidence, 


3. In what manner. 
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x. Evidence for the King always 
upon Oath. 
But Evidence for the Priſoner not 
upon Oath; yet no known Law 
that reſtrains it: But by ſome 
Statutes in ſome caſes, Evidence 
ſor the Priſoner upon Oath , as 
z1 Elc.4 4 Jac.c-1, 
The - Confeſſion of the Offender 
taken upon Examination , Evi: 
dence with Oath not of the In- 
former. 
Where Evidence maintains the 
Inditment. 
+. If the Indictment be of a Fclo- 
ny, &c- at one day, though the 
Evidence be of another day, the 
Jury may find generally againſt 
Priſoner, and leave the perſon 
ther is intereſſed in point of time 
io fallity: Orthe Jury may find 
che true day upon their Verdict, 
and then the torfciture ſhall re: 
late thither. 
3- if the Indictment lay the Fe. 
luny at one place, the Evidence 
proving the Fact at another place 
1n 
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iff the ſame County, maintains 
the Indi&ment. 

3. If the Inditment and Evidence 
differ in ſpecie mortis, then it 
maintains it not: as Indiftment 
of Poiſoning, Evidence of Stab- 
bing maintains it not: 

Bur if the Inditment be of poy: c.Pc.135. 
ſoning with one kind of Poiſon, 
and the Eviderce of another ; 
or of killing with a Dagger, and 
the Evidence is of killing with a 
Staff, yet ir maintains the 1n- 
dictmenrt ; for it agrees in ſub- 
ſtance and kind. 

The like of Acceſſories before, 
though the Poiſon or Weapon 
diflerent. 

4.Indi&ment that 4.gave the mor: 
ral blow, and B. C. and D. were 
praſentes & abbettantes;Evidence 
char B. gave the blow, and 4. C. 

and D. preſentes & abbettantes, 
yet it maintains the Inditmenr. 

5. Indictment of 4. as Acceſlory g rep. $on- 
to B and C. Evidence proves" cafe. | 
him Acceſſory only to B. main- 
cains the Indictment. 


9 Rep. Mats 
kallys caſe. 


6 In- 


Evidence. 


6. Inditment of Murther , ' ex 
malitia precogitata ; Evidence 
of malice in Law, as killing an 
Officer,or without Provocation, 
yet maintains the Inditment. 

7. Indictment upon Statute of 
Stabbing, 21 Jac. Evidence that 
the Dead ſtrook firſt , yet Evi- 
dence to maintain the Indict- 
ment for Manſlaughter general- 
ly,H.2 3 Car. Horwood's Cale. 

8. Two indicted as Principals , 
Evidence proves one Acceſſory 
before, he ſhall be diſcharged of 
that Inditment, 26 /7.8.5. 

9, Vid. Stat.2.1 Jac. c.27, Mother 
endeayouring to conceal the 
death of her Baſtard-child, ſhall 
{uffer death as in caſe of Murther, 
unleſs ſhe prove by one Wirncſs 
that the C hild was born dead. 

Vid. 4. 17 Car. in fine, for the 
farther relief of His Majeſty's 
Army in the Northern parts. 
Act continued till end of next 
Seſſions ; continued over till 

ſome Act of Parliament for their 
continuance or diſcontinuance. 

Yerdifd. 


Verditt, 
6. \ Erdict in caſes Capital. 


267 


1. It muſt be given, and St.PC.16s. 


the Jury cannot be diſcharged till 
it be given. 

2. It muſt be given openly in 
Court, and no privy Verdict. 

3- It may be found Specially; as 
an Inditment of Murther, the Jury 
may find him Guilty, 

1, Of Manſlaughter : 
2. Per Infortunium : 


3. Se defendends. 


But then they muſt find the man- 
ner of it, that the Court may judge 
thereof; ſo for the value or the man- 
ner of the Larceny. 


Trial by Battel, Peers. 


Ow we ſhould come to Trial, 


By Battel. 
By Peers: Yid. the whole 


Proceſs thereof, C.P1,Cor.27. 


Judg- 


$$ 
bs. 
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C. PC. 218, 
219. 


Fudements in the ſeveral 
Caſes, 


I WN Hizh Treaſon : 


x. in ail Cafes, except Coun- 
terfeiting Coin , Drawn , Hang d, 
Entrails taken out and burnt, Head 
cut off, Body quartered, Head and 
Quarters hang 'd up. 

2. In Counterfeiting Coin, Drawn 
and Hang'd:1ſint per touſure.Dy.2 30. 

But the Judgment of a Woman in 
thoſe caſes, Drawn and Burnt. 


Il. = Pekit Treaſon, 


1. Fora Man, Drawn and Hang. 
2. For a Woman, Drawn and 
Burat, 


Ill. 7» Felony. 


Hanp'd till Dead : And this can- 
not be by the King altered ro Be- 
heading. 

IV. 
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IV. 1a Petit Larceny: 


To be Whipt. 
He forfeits Goods. 


V. Death per infortunivm. 


No expreſs Judgment ; yet for- 
fcits Goods: 


VI. Death Se defendendo. 


No expreſs Ju!gment; yer for- 
fcits Goods: 


VII. M:prifion of Treaſon. 


Forfcits Goods ; forfeits Profits of 
I and during Lite; perpetual Impri- 
{onmenr. | 
Vide for Seifure of Goods. 
rt. Not before Inditment. 
2: Nor removed before Ar- 
tainder, 1 R.3. c.3; 


Fal- 
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Falfifying Attainders, 
Falſifying Attainders. 


1- By the Party,by Writ of Error, 
2- By others Fal/ifying it. 
x1. A Purchaſer may falſifie an 
Attainder of the Vendor by 
Utlary or Confeſſion in the 
point, if he purchaſe before 
the Attainder, and after the 
time of the Felony ſuppoſed 
2. A Purchaſer Meſne between 
the time of the Felony com- 
mitted,and the Attainder by 
Verdi, cannot falſific in 
the point of the Offence , 
but he may for the time. 

3- If the Atrainder was by ſuch 
as had no good Commillion, 
the Party himſelf may falſify 
the Attainder- Caſus Com. 
Leiceſt. 

4. If the Principal attainted, 
and then the Acceſſory and 
Principal reverſe the Attain. 
der,the Attainder of the Ac- 
ceſlory is eozpſoavoided,and 
his heirs may have Mortdanc” 

againſt the Lord by Eſcheat. 
5-Attain- 


Falſifyping Attainders, 27:1 


5- Attaint of Treaſon, and then | 
the Treaſon is pardoned by 
Adt of Parliament,the party or 
his Heir ſhall falſify Arrainder- 

6- In Caſe of Goods. 

x. Fugam fecit ſound by the Coro: 
ner cannot be falſified, though 
upon his Arraignment it be 
found he did not fly : Bur if 
the Inditment be void or in- 
{ufficient, no Forfeiture. 

2- A man indicted before Juſtices PC: 84. 
of Oyer and Terminer, acquit 
by VerdiQ,and found he fled, 
and the particulars of hisGoods 
found, they may be Traverſed. 

3- Default cill Zxigent , though 
after acquitted, Goods forfeit- 
ed; for it is a fugam fecit in 
Law. 

But if the Indidtment, Appeal, or 
Proceſs inſufficient, the For- 
feiture ſaved ; ſoif it be reyer- 
ſed by Error, or pardoned be- 
fore Exigent. 

Nota, Flight or Exigent in caſe of 
Petit Larceny, forfcits Goods: 


FE xecu- 


C.PC. 212, 
217. 


C.PC, c.9. 
217. 
St.PC.f.198, 


Execution and Reprieve. 


I. He Execution muſt be pur- 

ſuant to the Judgment,and 
cannot be altered by the King , as 
from Beheading to Hanging. 


2. But King may pardon part of 
the Execution ; as in Treaſon , he 
may pardon all but Beheading., 


2. It muſt be done by the proper 
Officer: 


4 If a Woman, Convict of Trea- 
ſon or Felony, be quick with Child, 
the ſhall have one Reprieve, but not 


| a ſecond time. 


An Alphabetical Table 
of the Principal Mat- 
ters of the Book. 
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Bjuration, ouſted, > nj 
Acceſſory, who, 215. before, 


217. after 218. arraignment, 
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Aﬀray,13g5. 
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Appeal, where proſecuted , 179. 
what matters,180, of Deatin, i &t . 
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Proceeding , upon trial, 196- after 
Trial,197. 


FT. 
G7 


Arratens 


An Alphabetical Table. 


Arraigument, in what manner , 212. 
where, ibid. of Principal and Ac- 
ceſſory,213,22 1. 
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ed by Law, 89. permitted, 9x. by 
Oficer, 92. 

Arſon,85. 
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Ail what, 96- 'in what caſes, 97. 
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Execution,272. 
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by Statute,117, 
Forcible Entry,x38. 
Detainer, 139: 
Forfeiture. 
Forgery,15 1. 
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Aol Delivery, 5s. 
General Iſſue,z5 4. 
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Ereſre,3. 
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{tomicide , per Tnfortunium, 31. tx 
necefitate, 35. in execution of Jur 
ftice, 35. in advancement of Ju- 
ftice, 38. upon private Intereſt , 
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God, 3. againif Man,Capital,g. 


not Capital, 126. of Inferiour 
nature,13 4. by Statute,r5 1. 
Oyer and Terminer,161. 
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